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SUMMARY: The Minerals Management 
Service (MMS) is  amending its 
regulations governing the valuation of 
Federal geothermal resources for the 
purposes of computing and  paying 
royalties. The revised regulations 
describe the methods by which value is 
determined for all geothermal resources, 
including byproducts. produced from 
Federal leases. 
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and Standards Division. Royalty 
Management Program, MhlS. Liikewood, 
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I. Introduction 

On January 5. 1989. h.lh.1S published a 
notice in the Federal Register (54 FR 354) 
of  a proposed rulemaking revising 
geothermal resources valuation 
regulations. This action was undertaken 
because the existing regulations at 30 
CFR 206.350 and 206.351 provide only a 
list of general criteria that could be 
considered in establishing the value of 
geothermal production for royalty 
purposes: they do not give specific 
guidance or standards on how to apply 
the criteria. They particularly do not 
provide sufficiently specific standards 
foi valuing those geothermal resources 
that are utiilzed directly by the lessee 
and consequently are not subject to a 
sales transaction on which to determine 
value. 

To resolve some of the shortcomings 
of the regulations and to establish 
consistent valuation standards, MhfS 
instituted various interpretative policies 
and procedures. Specific valuation 
procedures were developed within the 
context of, and consistent with, the 
existing regulations. Standards and 
procedures for valuing those geothermal 
resources used to generate electricity 
were set forth in the report "Valuation 
of Federal Geothermal Resources- 
Electrical Generation" issued to the 
public in October 1987 and  revised lune 
1988. Standards and  procedures for 
valuing those few geothermal resources 
used in direct utilization processes were 
issued to lessees on  the basis of 
individual need. 

The public comment period for the 
proposed rulemaking closed April 17. 
1989. having been extended from March 
6.1989 (54 FR 9066, March 3, 1989), 
during which MMS received 15 

responses to i l s  request for comments. A 
public hearing was held on March 28, 
1989. in Lakewood. Colorado, where 10 
individuals made oral presentations. 

The public comment period was 
reopened from May 7 to lune 8,1990, to 
obtain additional information on the 
rates of return applicable to capital 
investments in geothermal power 
projects (55 FR 18911, May 7,1990, and 
55 FR 20679. May 18, 1990). Additional 
comments on any other issues called for 
in the first notice of proposed 
rulemaking were also welcomed if new 
information had become available since 
the close of the initial comment period. 
Six comments were received during the 
second comment period; five addressed 
the rate of return issue and one 
addressed measurement standards. 

After carefully considering all of the 
public comments received during the 
rulemaking process. MMS hereby adopts 
final regulations governing the valuation 
of geothermal resources from Federal 
leases. 
11. Purpose and Background 

regulations governing the valuation of 
Federal geothermal resources to 
accomplish the following: 

(a) Clarify existing valuation policy 
and  standards as they apply to 
geothermal resources used for electrical 
generation; 

geothermal resources used in direct 
utilization processes: 

(c) Provide clear standards for valuing 
geothermal byproducts: and 

(d] Provide industry and the public 
with a comprehensive and consistent 
geothermal valuation policy. 

For the convenience of geothermal 
resources lessees, payors. and !he 
public. the following chart summarizes 
the effects of these rules. 

The M M S  is revising the current 

(b) Provide clear standards for valuing 
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This rule applies prospectively to 
production on and  after the effective 
date specified in the EFFECTIVE DATE 
section of this preamble. I t  supeisedes 
all existing geothermal resources 
valuation directives issued by M M S  or 
its predecessor Agency, the US. 
Geological Survey. However, the general 
concepts and  principles provided by this 
rule will be  applied to geothermal value 
determinations currently pending before 
MMS unless these concepts and 
principles are specifically precluded 
from use by previously effective rules. 
Specific guidelines governing valuation 
and reporting requirements consistent 
with the new valuation regulations will 
be incorporated into a Geothermal 
Payor Handbook at  a future date. 

for royalty purposes, of geothermal 
resources produced from leases issued 
under the authority of the Geothermal 
Steam Act of 1970. a s  amended (30 

Geothermal valuation standards- 

This rule applies only to the valuation, 

U.S.C. 1001-1025). 

contained in part 2 w a r e  grouped 
according to how the geothermal 
resource is used: Electrical generation, 
direct utilization, and/or byproduct 
recovery. Valuation standards within 
each group are described according to 
the type of transaction under which the 
resource is disposed: Arm's-length sales. 
non-arm's-length sales. and dispositions 
not subject to a sales transaction-the 
so-wlled "no sales" dispositions where 
the resource is used directly by the 
lessee. Valuation standards are different 
for each group. 

concentration of the Earth's natural 
heat, or thermal energy. They provide a 
fundamental form of energy that can  be  
used directly in any  process requiring 
heat for operation. However, they must 
be used in some fashion, either by 
performing thermodynamic work or by 
transferring the heat to other mediums, 
to be of any benefit. Generally, the 
quality of the resource, primarily 
temperature. dictates the type of usage 
suitable to the resource. Higher- 
temperature geothermal resources a re  
particularly suited to the generation of 
electricity: lower-temperature resources 
are suited to a wide variety of space 
heating and other direct utilization 
functions. 

Geothermal resources are a 

S-310999 0027(01)(07-NOV-91-1 I : I  5:49) 

Unlike other energy resources-such 
a s  oil. gas, and coal-geothermal 
resources must b e  used irrmediately 
after production and in close proximity 
to the production well because of the 
rapid dissipation of heat in the surface 
environment. Accordingly, markets for 
geothermal resources are restricted to 
the fields in which they are produced 
and  to the type of usage for which they 
a re  suited. Therefore, geothermal 
resources do  not have a truly open 
market. 

Development of geothermal resources 
has  been aided in the last few years by 
implementation of the Public Utilities 
Regulatory Policies Act of 1978. 16 
U.S.C. 2601 (PURPA). This legislation 
permits the ownership and operation of 
electrical powerplants by nonutility 
companies and requires public utilities 
to purchase the electricity from these 
powerplants at  avoided costs. As a 
result, several geothermal developers 
have constructed their own geothermal 
powerplants to use resources that 
otherwise might be bypassed. 

in this rulemaking was  the method of 
valuing those resources used by the 
lessee in its own powerplant for the 
generation and sale of electricity. On the 
basis of past practice and policy, h4MS 
proposed the geothermal netback 
valuation procedure. The MMS also 
described and requested comments on 
the proportion-of-profits method 
proposed by industry a s  an alternative 
to the netback procedure. Following 
review of the public comments and 
consideration of the pros and cons of 
each valuation method, MMS is 
adopting the netback procedure a s  its 
valuation policy. Because of public 
comments, MMS is deleting the 
weighted-average method a s  the first 
valuation benchmark for non-arm's- 
length and  no sales dispositions under 
proposed paragraph (c) of 8 206.352. As  
a result, the valuation criteria will 
emphasize the netback procedure. 
Paragraph (c) is revised to address 
valuation under non-arm's-length sales 
and a new paragraph (d] is added to 
address valuation under no sales 
situations. The rationale for these 
decisions is discussed in the following 
section. 

One of the most controversial issues 

111. Response to Comments Requested 
on Specific Issues 

In the preamble of the proposed 
rulemaking (5.4 FR 354. January 5,1989), 
MMS requested comments on a variety 
of issues, some of which were 
conceptual and others of which were 
related to specific sections of the 
regulations. Consequently, most of the 
comments received were confined to the 
stated issues. The issues are  restated 
below in question format and addressed 
in the order they appeared in the 
preamble; the applicable sections of the 
proposed regulations a re  given, where 
appropriate, to facilitate reference. 
Comments received during the second 
comment period are introduced in the 
appropriate issues only where they 
differ substantially from initial 
comments or add new insight to the 
issue. 

Comments were received fro- 
industry, industry trade organizations 
(both geothermal and electrical utility], 
a Federal Agency, States, a city, private 
interest owners, and other interested 
parties. Respondents were generally 
divided, with industry on one side of the 
issues and States and royalty interest 
owners on the other side. 

the proposed provisions regarding 
geothermal resources disposed of 
pursuant to arm's-length transactions: 
with some exceptions. value will be 
determined by the lessee's gross 
proceeds. Most of the comments 
addressed below relate to non-arm's- 
length and "no sales" situations. 
(a) Section 202.353 Measurement 
Standards for Reporting and Paying 
Royalties 

units for direct utilization resources 
when measurements are made on a 
volume [gallonage) basis (proposed 
8 202.353(b)]? 

Two comments were received 
regarding reporting units. One 
respondent suggested that reporting 
units be  consistent with a heat 
measurement because heat is the 
resource being used: either millions of 
Btu's (MMBtu) or therms (lO0,OOO Btu)  
were recommended for reporting 
geothermal production. The other 

As a general matter, hlMS is adopting 

What  should b e  the proper reporting 

4700.FMT.. . [ 16,30 1 .. .12-28-W 
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respondent recommended that reporting 
units be  based on whatever unit of 
measurement and  royalty is based on, 
consistent with other mineral 
commodities. For most direct-use 
geothermal resources, this unit would be  
MMBtu's rather than hundreds of 
gallons because all current, and likely 
most future, direct-use valuations will 
be  based on the alternative-fuels 
approach. 

reporting units should be  the same a s  
those on which royalty is based. 
Reporting standards for electrical- 
generation resources already allow for 
multiple reporting units: doing the same 
for direct-use resources would have 
little impact on accounting procedures 
and would simplify the audit process, 
the Bureau of Land Mmagement's 
(BLM) production verification p r r x s s ,  
and the lessee's reporting. Accordingly, 
paragraph (b) of 9 202.353, governing the 
measurement standards for reporting 
and paying royalties on direct-use 
geothermal resources, is modified in the 
final ru le  to provide for multiple 
reporting units. 
(b) Section 206.352. Valuation Standards 
for Electrical Generation 

(I) I s  the weighted-average method 
proposed a s  the first non-arm's-length 
and "no sales" valuation benchmark 
(proposed 3 206.352(c)(l](i)) appropriate 
for valuing geothermal resources? 

Six respondents representing States, 
private interest owners, and an  industry 
trade organization, commented on the 
weighted-average method a s  a 
benchmark for determining geothermal 
values in non-arm's-length and no sales 
situations: five were opposed to the 
concept and one (the industry trade 
organization) suggested i t  could be  used 
but with modification. In addition, one 
speaker a t  the public hearing argued 
against the weighted-average method. 

Value under the proposed weighted- 
average method would have been 
determined by the weighted average of 
the gross proceeds paid or received by 
the lessee under its own arm's-length 
contracts for the purchase or sale of 
similar quantities of like-quality 
geothermal resources in the same field. 
Most of the comments opposing the 
weighted-average benchmark focused 
on the inclusion of antiquated sales 
contracts that do  not reflect current 
market values. Thus, the weighted- 
average method would tend to skew 
geothermal values towarc! obsolete, 
lower prices. Occ commenter indicated 
that the method is administratively 
unrealistic because of the varying 
vintages and pricing schemes of arm's- 
length contracts. 

MMS Response: The MMS agrees that 

Some commenters questioned whether 
the method was  needed or appropriate 
because of its infrequent use. Other 
respondents recommended that the 
weighted-average method be  abandoned 
a s  a benchmark and replaced with the 
netback procedure. 

The one commenter supporting the 
weighted-average method suggested that 
i t  may be  useful in certain 
circumstances, but did not elaborate. 
This comrnenter also suggested 
incorporating a n  efficiency factor to 
adjust resource values for different 
powerplant efficiencies. (One othp- 
commenter also suggested factor. .g in 
plant efficiencies, but a s  a n  incentive for 
efficient operation.) A timeframe during 
which a weighted-average value would 
be  determined was  also suggested. 

MMS Response: The valuation for 
royalty purposes of Federal mineral 
resources disposed of under non-arm's- 
length sales contracts or without a sales 
contract has long been a contentious 
issue. With the promulgation of new oil 
and gas valuation regulations effective 
March 1,1988 (53 FR 1184 and 53 FR 
1230, January 15,1988). M M S  instituted a 
hierarchical system that embodies a 
series of methods, or "benchmarks." 
ranked in succeeding order of use for 
valuing these resources. A benchmark 
system was  also adopted in the new 
coal valuation regulations effective 
March 1.1989 (54 FR 1492, January 13, 
1989). The determination of value under 
the oil, gas, and  coal benchmark 
systems is based first on a comparison 
of the lessee's gross proceeds derived 
under its non-arm's-length contract with 
the gross proceeds established under 
comparable arm's-length transactions 
occurring in the same field or area. 
Various criteria were established to 
evaluate the comparability of a n  arm's- 
length transaction. Other valuation 
methods in order of priority a re  used in 
the absence of comparable arm's-length 
transac!ions. 

The M M S  also proposed a benchmark 
system for valuing geothermal resources 
not sold under arm's-length contracts 
(i.e.. geothermal resources disposed 
under non-arm's-length and  "no sales" 
conditions), with the weighted-average 
method a s  the first benchmark 
(proposed 9 208.352(c)(l](i)]. As 
proposed, the weighted average would 
have been based on the gross proceeds 
paid or received by the lessee under its 
own arm's-length contracts for the 
purchase or sale of similar quantities of 
like-quality geothermal resources in the 
same field. Contract vintages or other 
comparability criteria were not 
considered, due in part to MMS's belief 
that this benchmark would be seldom 

used because of its "similar quantity" 
restriction. 

The MMS now agrees with the 
majority of the commenters that the 
weighted-average method a s  proposed is 
not a satisfactory method for 
establishing reasonable value. In 
addition to the concerns expressed in 
the public comments regarding contract 
vintages, MMS is concerned that the 
proceeds paid or received by the lessee 
under only its own arm's-length 
contracts for the purchase or sale of 
similar quantities of like-quality 
resources in the same field may not 
reflect reasonable value because of the 
variety of resource characteristics and 
usages and the multitude of powerplant 
designs and  efficiencies. Nonetheless, 
prices established in arm's-length 
contracts may reflect a t  least a local 
market and could be  practical gauges for 
defining comparable value. Thus, 
weighted averages of arm's-length gross 
proceeds could provide reasonable 
resource values in certain situations. 

As previously indicated, 8 206.352(c) 
is revised to address valuation only of 
those electrical generation resources 
disposed under non-arm's-length 
contracts. The M M S  believes that the 
gross proceeds received under a lessee's 
non-arm's-length contract must b e  
considered in any valuation scheme. 
Accordingly, the first benchmark in 
0 206.352(c](l)(i) is revised to establish 
the gross proceeds received by the 
lessee under its non-arm's-length 
contract a s  value for royalty purposes 
provided those gross proceeds are not 
less than the gross proceeds derived 
from or paid under the lowest-priced 
available comparable ami's-length 
contract for sales of geothermal 
resources to the lessee-affiliate's same 
powerplant (the "minimum value"]. I f  
the gross proceeds under the lessee's 
non-arm's-length contract a re  less than 
the minimum value, or if there a re  no 
available comparable arm's-length 
contracts. value will be  determined by 
the weighted average of the gross 
proceeds established under arm's-length 
contracts for the sales of significant 
quantities of geothermal resources to the 
same powerplant. 

available contracts means contracts in 
the possession of the lessee, the lessee's 
affiliate, or MMS. Because the lessee 
and powerplant operator are affiliated 
in non-arm's-length transactions, the 
arm's-length contracts used for 
comparative purposes will involve only 
sellers unaffiliated with the lessee and 
the powerplant operator. The 
comparability of an  arm's-length 
contract would be determined by its 

For purposes of this benchmark, 

S-3 10999 0028(01X07-NOV-91-I 1 :l5:54) 
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similarity to the non-arm's-length 
contract, consideringsuch factors as 
time of execution, dwation. terms. 
quality of the geothermal resource. 
volume, dedication to the same 
powerplant, and  other factors that may 
be appropriate to reflect the value of the 
resource. Comparability of volumes is 
particularly necessary to avoid the 
possibility that purchases of small 
quantities of resources may unduly 
affect the valuation. While the term 
"significant quantities" is not readily 
quantifiable. it i s  intended to exclude 
unusual purchases of small volumes that 
may unduly skew the value. 

Only those geothermal resources 
utilized in the same powerplant a r e  
compared because other powerplants in 
the field or area may, and often do, have 
different conversion efficiencies and 
different sales prices for the generated 
electricity. (The lessee's arm's-length 
sales of any  excess geothermal 
resources from the same lease to 
another powerplant operator would not 
necessarily be  considered a measure of 
value for the same reasons.) Conversion 
efficiencies and electricity sales prices 
will in part dictate what the purchaser is 
willing to pay for geothermal resources. 
Thus, the same resource may have 
different values to different powerplant 
opera tors. 

The MMS still believes this first 
valuation benchmark, even though in 
revised form, will seldom be used 
because there likely will be few 
instances whcre the lessee's powerplant 
affiliate will need to purchase 
geothermal resources to operate the 
powerplant. Nonetheless, such a 
scenario is possible and must be  
considered. 

If no comparable arm's-length 
contracts exist, or if there a re  no arm's- 
length contracts for sales of significant 
quantities of geothermal resources to the 
same powerplant, then value will be  
established by the recond benchmark, 
the netback procedure in 
P 208.352(c)(l)(ii).The MMS believes 
this will be  the mort widely used 
method for valuing peothermal resources 
disposed of under non-arm's-length 
contracts. The netback procedure is 
designated a s  the second valuation 
benchmark to clarify its order of usage. 
(The netback procedure is discussed 
further below.) "A value determined by 
any other reasonable valuation mcthod 
approved by MMS' is redesignated a s  
the third benchmark in 
f 208.352(c)(~](iii); this provision is 
intended to be  used only in those 
instances where the lessee can  
demonstrate that the first two valuation 
benchmarks a re  unworkable. 

Paragraph (c] of 0 206.352 is further 
modified by reassigning valuation 
standards for those geothermal 
resources not subject to a sales 
transaction but instead used by the 
lessee in its own powerplant for the 
generation and sale of electricity-the 
"no sales" resources-to a new 
paragraph (d);  succeeding paragraphs 
are recodified accordingly. This revision 
is made to distinguish "no sales" 
valuations a s  a separate catepory with 
specific valuation standards. 

Valuation criteria for "no sales" 
resources are established in E 
benchmark system similar to that for 
non-arm's-length sales valuations, with 
the first benchmark again considering 
prices established in arm's-length sales 
contracts a s  a measure of value. 
Although the lessee generally will use 
only its own geothermal resources to 
operate the powerplant. there may be 
some situations where the lessee 
purchases additional resources from 
other producers for powerplant 
consumption. These other purchases, if 
arm's-length, would provide a logical 
basis for establishing vdue .  
Accordingly. the first valuation 
benchmark for "no sales" geothermal 
resources at paragraph (d)(l](i] is 
revised to consider the weighted 
average of the gross proceeds 
established in arm's-length contracts for 
the purchase of significant quantities of 
geothermal resources to operate the 
lessee's powerplant. The acceptability 
of the gross proceeds under the arm's- 
length contract(s) to value the lessee's 
production will be  determined in large 
part by the volume and  quality of 
resources purchased compared to that of 
the lessee's own production: other 
contract elements such a s  a time of 
execution, duration, terms, and  other 
factors affecting the disposition or value 
of the resource will also be  considered. 
Thus, for example, prices established in 
a contract entered into after 
commencement of power generation, for 
a short period of time, and/or for small 
volumes of resource would not 
necessarily be considered in 
determining value. On the other hand, 
prices established in a contract (or 
contracts] executed before or at the lime 
of commencement of power generation, 
for the life of the electricity sales 
contract, and for volumes approaching 
or exceeding those of the lessee's own 
production would be considered in 
determining value. The MMS reserves 
the right, however, to determine whether 
the arm's-length prices or gross proceeds 
are reasonable. 

As with the first benchmark under the 
non-arm's-length valuations. MhZS 

believes that the first "no sales" 
valuation benchmark will have limited 
application. Again, however, such a 
scenario is possible and should be the 
first choice for valuation. 

The second benchmark under the 
revised "no sales" valuation standards 
in 0 206.352(d)(l)(ii) is the netback 
procedure. The Mh4S anticipates that 
this procedure will be  used to value 
most geothermal resources used by 
lessees in their own powerplant. "Other 
reasonable valuation methods approved 
by MMS" is assigned a s  a third 
benchmark in 0 206.352(d](l)(iii), with 
the intent that this benchmark would be  
used only when the lessee demonstrates 
that the first two benchmarks are 
unworkable. 

(2) Should the "area" concept for 
comparative valuation in non-arm's 
length and "no sales" situations be 
abandoned? 

abandonment of the "area" concept, 
Commenters generally recognized the 
highly variable nature of geothermal 
resources. 
hfhIS Response: In the preamble of 

the proposed rulemaking. MMS 
concluded that a non-arm's-length or 
"no sales" valuation based on 
comparison to contract sales outside of 
any  given field was  inappropriate 
because of the highly variable nature of 
gcothermal resources. Accordingly, the 
"area" concept. in which sales of  like- 
quality resources in nearby fields or 
areas would be considered for valuing 
lease production, was rejected. Upon 
further consideration, MMS believes 
that comparison of contract sales even 
within a given field also may not be an  
appropriate method for de!ermining 
value of lease production in non-arm's- 
length and "no sales" situations. As 
aiscussed above, the same resource may 
have different values to different 
purchasers because of different 
powerplant efficiencies and electricity 
sales prices. Accordingly, MMS has 
further restricted the use of other sales 
transactions for comparative valuation 
purposes to those contracts supplying 
resources to the lessee's or lessee's 
power-generating affiliate's powerplant. 
(3) I s  the concept of not using prices 

established in other lessee's contracts 
and the rejection of the majority price 
approach appropriate for geothermal 
valuation? 

established in other lessee's contracts to 
determine value under the weighted- 
average benchmark was  indirectly 
addressed by two commenters, both 
within the context of rejecting the 
weighted-average method. The 

No comments specifically addressed 

The issue of not using prices 
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commenters agreed with M M S s  belief 
that other lessees contracts should not 
be considered becruse of differing 
prices and p O W e r p t M t  efficiencies. They 
also declared that tbc subject lessee's 
other contracts should not be  considered 
for the same reasons. One commenter 
said that prices established in arm's- 
length contracts might be used for 
valuation purposes, but that such a 
valuation method should be  the second 
benchmark after the netback procedure. 

Only one comment was  received 
regarding the rejection of the majority 
price approach due  to substitution of the 
weighted-average method. That 
commenter suggested that the majority 
price apprnach may be  useful in certain 
limited situations and that the lessee 
should be  allowed to demonstrate to 
MMS that such an approach is 
appropriate. 

addressed the applicability of contract 
prices in its discussion of the weighted- 
average method. The  MMS maintains 
that prices established in arm's-length 
contracts are valid measures of value if 
certain qualifications a re  met. Because 
the use of arm's-length contracts is 
greatly restricted, a majority price 
approach becomes impractical for 
determining value. 

(4) Should the netback valuation 
procedure (proposed 0 5 206.353 and 
2063%) be modified and, if so, how? 

netback procedure during the first 
comment period were philosophical 
arguments addressing its suitability a s  a 
valuation method. Twelve respondents 
representing the views of States, 
industry, and private interest owners 
commented either directly or indirectly 
on the netback procedure's propriety. 
Several respondents merely stated a 
position, with nonindustry commenters 
favoring the netback procedure and 
most of the industry commenters 
opposing it. Aside from comments on 
the appropriate rate of return. which is 
addressed later, few respondents 
suggested specific madificii tions to the 
netback procedure. In comments 
received during the second comment 
period. however. five industry 
respondents collectively advocated 
certain specific modifications to the 
netback procedure, which, together with 
a n  increase in the rate of return, would 
result in a resource value during the 
term o f  a project that would be 
equivalent to the value calcultrted by the 
proportion-of-profits method. Comments 
arguing the suitability of the netback 
procedwe will be  reviewed first. 
followed by comments addressing 
specific modificatioiis to the procedure. 

MMS Response: The MhlS has 

Most of the comments received on the 

Most industry respondents. 
particularly those representing 
integrated resource and power 
producers. strongly opposed the netback 
procedure. Much of the testimony 
presented a t  the public hearing was in 
opposition to the netback procedure. 
Several reesons. which were itemized 
and discussed in one industry trade 
organization response, were given for 
the netback procedure's inapplicability 
for valuing geothemal resources. The 
MMS will respond to each reason 
individually. 

the netback approach is conceptually 
inappropriate because i t  is not 
responsive to the economic realities of 
the geothermal industry and does not 
recognize all costs associated with 
enhancement of the resource 
downstream of the wellhead. The 
commenter stated further that the value 
of the geothermal resource is dependent 
on the economics of transforming heat 
into usable work or another form of 
energy: e.g.. electricity. In esfablishing 
a n  ncceptable economic price for sales 
of either the resource or electricity. i t  
was alleged that the geothermal 
producer would take into account his 
costs of developing the resource and 
transporting it to its point of  utilization. 
The commenter argued that because 
geothermal resources are usually in 
marketable condition at  the wellhead. 
each cost element of the geothermal 
utilization process downstream of  the 
wellhead would odd value to the 
resource. Accordingly, each cost 
element downstream of the wellhead 
would be  part of the total processing 
cost and should be deductible. 

is a recognized method of deriving the 
value of mineral resources for royalty 
purposes. The MMS disagrees that the 
netback procedure is conccptually 
inappropriate for valuing geothermal 
resource; used to generate electricity. 
The electricity generated by geothermal 
powerplants is a form of energy 
converted from thc naturHlly occurring 
thermal energy of the resource (first law 
of thermodynamics). The conversion is 
accomplished by the equipment of the 
powerplant facility. Under the netback 
procedure. the value of tho geothermal 
resource (thermal energy) i s  determined 
by subtracting the costs of generating 
and transmitting electricity from the 
revenue received for the sale of the 
electricity (that ie. the value of the 
electricity). Thus. the resource value 
tracks the value of the converted form of 
energy (electricity) derived from use of 
t h e  resource. The cost drductions olso 
allow fur  a return on the lesser's 

The commenter's first reason is that 

AlAfS Response: A netback approach 

invested capital. The MMS believes, in 
these respects, that the netback 
procedure is indeed responsive to the 
economic realities of the geothermal 
power industry. 

Based on MMS's experience. cost 
deductions allowed under the netback 
procedure can exceed two-thirds of the 
value of electricity. thus deriving a 
geothermal resource value that is lese 
than one-third of the electricity vafue. 
(As discussed later. the two-thirds and 
50 percent threshold limits on generating 
a n d  transmission deductions. 
respectively, are not being adopted. The 
two-thirds cost deduction cited here is 
used only for comparative purposes.) 
The MMS is aware  of arm's-length 
contracts that establish the value of the 
geothermal resource at approximately 
one-half the value of the electiicity. The 
MMS is also aware of revenue sharing 
agreements in which the geothermal 
owner receives a percentaq? of the total 
revenue accruing to the geothermal 
developer for sale of electricity [that is. 
a percentage of the full value of the 
electricity without any deductions); the 
revenue sharing rotee in these 
agreements are greater than the royalty 
rates provided in Federal geothermal 
leases. The hfMS therefore believes thdl 
the values derived by the neth<ick 
procedure are rcasoriable in  view of 
actual industry practice. 

The h.ihlS disagrees that a l l  C O S I S  

downstream of the wellhead enhance 
the value of the resource. especially 
those costs assoc ia!d  with transporling 
the resource from the wellhead to the 
point of utilization. The hlklS rnt i intains  
that the enhancement of tlie resource's 
value occurs in the energy c o r \  rrsion 
process performed by the pot\ vrplnnt 
and in the transmission l i ne  operations. 
The hiMS believes that the np1bnc.k 
procedure adequately accounts (or the 
costs associated with lhesc  \ h l~ i t : .  

enhancing opercclions F1:r.I --iiix. t h e  
irssee is ultimate\): respon.;."!r iir.drr 
the terms of the Ceolhermdl Resources 
Lease to evoid r v a s ~ e  of t h c  :+'Tjiitxe: 

this rc?sponsihi!it,v i s  rvpr i I t , , i  , i t  4.1 CFR 
3262.1(b)( l ) .  "M'iisti~" I S  i!cf 
CFR 3260.0-5(~) (4)  a s  "!he : 
transmission of geolhcrrr , i l  r!:err) fiom 
the source (wellliead) to p w n :  of 
u t i l  iza t i  on. '* 

Geothermal Resourres L e , i s r  1 0  S I I P  a 
powerplant (or o th r r  u l i ' t r a  
on the Federal l e a s e  In , i s r?  
placement of a yowr rp l< in l  I S  (dryely a 
matter of the I e s s r e ' s  cho8r.e \!\lS does 
not believe that the rohd!: i '!:Je of a 
Fe de ra 1 Reo t hc r ni a I re s o u r '. t: 1: o u I d 
suffer because the l essee  cr 3 8 5  c:lf i l idte 
choosrs a powe!pl,lnt S , ' I %  ' . ' ' l , ~ ~ ~  from 

The lessee a150 hi19 I!>C : . q ' . !  :ir:,!i:r the 
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the lerise. The MMS contends that the 
costs of gathering and (ransportation 
should not be allowable expenses unless 
the resource is made more valuable by 
transporting it to a powerplant located 
off the lease. T o  the contrary, i t  can be 
argued that a geothermal resource 
becomes increasingly less valuable a s  it 
is transported farther from the wellhead 
due to the continued dissipation of heat 
and resultant loss of enthalpy. How the 
value of the resource is increased by 
transportation or how transporiation is 
considered part of the utilization 
process has not been clearly 
demonstrated to MhfS. Accordingly, 
MMS maintains its position that all 
costs of gathering and transporting the 
geothermal resource from the wellhead 
to the point of utilization are to be borne 
solely by the lessee/operator or 
resource user, unless the lessee can 
demonstrate that value is actually 
enhanced by the gathering and/or  
transportation operations. 

The second argument presented by 
the commenter is that the netback 
procedure undercompensates for the full 
cost of capital invested in electrical 
generation and transmission facilities. 
The commenter explained that 
substantial investment in the form of 
debt and equity is incurred in these 
facilities prior to commercial Operations 
and before receipt of revenue and 
creation of value. Thus, the treatment of 
return under the netback procedure 
results in a mismatch between the 
structure of the actual costs of capital 
and allowed deductionj. 

debt and equity costs associated with 
power generation and transmission 
facilities are part of the lessee's actual 
capital costs to install those facilities. 
The regulations governing allowable 
capital investments under the netback 
procedure (appearing a t  paragraphs 
(b)(2) of 5 g  208.353 and 206.354) are 
intended to reflect inclusion of debt and 
equity costs. A list of specific allowable 
capital items and costs will be 
addressed in the Geothermal Payor 
Handbook. 

In a related issue, MMS would like to 
clarify its position on deductions for real 
estate purchases and acquisitions of 
easements or rights-of-way to site 
geothermal utilization facilities. Real 
estate purchases were specifically 
excluded a s  allowable capital 
investments in the proposed rule 
( § §  208.353(b)(2) and 206.354(bl(2]). 
Lessees have requested a deduction for 
the purchase of a powerplant site. Real 
estate is not a depreciable asset and 
MMS therefore does not allow real 
estate purchases a s  part of the capital 

MMS Response: The MMS agrees that 

invcstmer.t for depreciation purposes. 
Also, as  previously indicated. the 
Geothermal Resources Lease confers to 
the lessee the right to construct and 
operate all facilities necessary to 
produce and use the resource and to use 
a s  much of the surface of the leased 
land a s  is necessary for these functions. 
The hlh4S therefore would normally 
view the purchase of a n  off-lease site for 
a geothermal powerplant a s  an  
unnecessary cost. 

On the other hand, MMS will 
recognize the costs of acquiring 
easements or rights-of-way and the 
costs of renting cr leasing powerp!ant 
sites and transmission corridors a s  
acceptable deductions. The method of 
incorporating these costs into the 
tiansmission line and generating cost 
rate calculatlcins would depend on their 
accounting disposition. For example. i f  
an  easement or right-of-way is acquired 
by a lump-sum payment at  the beginning 
of operations, the cost would be  
amortized over the life of the project and  
the declining balance entered a s  a 
componcnt in computing the lessee's 
annual return on capital investment. If 
the sites are rented or leased, or 
otherwise held by periodic payments, 
the payments would be included a s  part 
of the lessee's operating and  
maintenance expenses. 

purchase of land for a powerplant is a 
capital cost to the lessee. Given the 
duality of treatment between real estate 
purchases and the costs of renting, 
leasing. and acquiring easements or 
rights-of-way, and the consideration that 
land is not a depreciable asset, MMS 
has determined that real estate 
purchases may be  a t  least eligible for a 
return on investment. In practice, real 
estate costs would be added to the 
annual undepreciated capital 
investment to compute the return on 
investment factor under the depreciation 
method of calculating capital costs; real 
estate costs would be included a s  part 
of the total capital investment under the 
return-on-capital-investment method. To 
be eligible for the deduction, the 
purchased land must not be  on the 
subject, or another, Federal geothermal 
lease and the lessee must demonstrate 
to MMS's satisfaction that the siting of 
the geothermal powerplant off the lease 
was necessary. A return on real estate 
costs will not be allowed in situations 
where the lessee could have located the 
powerplant on the lease but chose to 
locate elsewhere. Only the portion of the 
real estate costs attributable and 
allocable to the land on which the 
powerplant or transmission facilities are 
actually located will be eligible for a 

The MMS recognizes that the 

return. The lessee must obtain approval 
from MMS prior 10 taking a return on 
real estate purchases. 

?'he language excluding real estate 
purchases from the lessee's allowable 
capital costs in $ 8  206.353(b)(2] and 
206.35l(b)(Z) is deleted in the final rule 
and new language is added to allow 
consideration of a return on real estate 
purchases. The handling of real estate 
costs in the netback deduction 
calculations, a s  well a s  costs associated 
with renting and leasing o f  land and 
acquisition of easements or rights-of- 
way. will be addressed in greater detail 
in the Geothermal Payor Handbook. The  
terminology "fixed assets" in these 
paragraphs is changed to "depreciable 
assets" to clarify that allowable capital 
costs (or investments) are generally 
those associated with tangible, 
depreciable equipment and facilities. 

The third reason arguing the 
unsuitability of the netback procedure 
revolved around the potential for 
subtractive error in the value 
calculation. The commenter explained 
that small errors in determining 
allowable capital costs would expand to 
large errors in calculating the resource 
value because of the proportionately 
large investment in the powerplant 
compared to the value of the resource. 

MMS Response: The implication here 
is that the regulations may not 
accurately reflect the lessee's economic 
costs. The MMS recognizes that the 
netback procedure, or any other method 
that attempts to value a resource on the 
basis of the price of a commodi ty or 
service derived from use of the resource, 
can potentially result in errors if  the 
regulations do  not accurately recognize 
and allow for the lessee's economic 
costs. The MMS believes that the 
netback procedure described in these 
rules accurately reflects the lessee's 
costs of converting geothermal resources 
into electricity, and thereby is an 
accurate determinant of the resource's 
value. The MhlS also believes, as it 
explains throughout this preamble. that 
the netback valuation accurately reflects 
economic conditions in the geothermal 
industry. Therefore, h4MS has at tempted 
to avoid the risk of subtractive error. 

The commenter's fourth point I S  that  
tlie netback does not give an  
appropriate treatment of the rate of 
return. The commenter asserted that 
deductions for return on investments in 
the netback calculation do not match the 
actual costs of capital for reasons of 
both timing and magnitude. Also. the 
rate of return under the netback 
disproportionately favors the 
geothermal field economics by allowing 
tlie internal rate of return on the 
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investment in the resource (thut is, cost 
to bring the resource into production) to 
exceed greatly the internal rate of return 
o n  the investment in power p d u c t i o n .  
AbfS Responser These comments 

were made from the perspective of the 
integrated geothermal producers and 
power generators. who view the capital 
risks of financing a geothermal project 
as being spread evenly over the 
resource development and power 
generation (and transmission) 
components of the project a s  a whole. 
Accordingly, capital invested in 
development of the geothermal field 
would receive the same rate of return a s  
the capital invested in the powerplant 
and  transmission line. The MMS does 
not believe that economic rationale 
compels the equation of field economics 
to powerplant (and transmission) 
economics. Because the characteristics 
of the producible resource determine the 
design and  operation of the power 
conversion equipment. a powerplant is 
not installed until sufficient reserves 
have been discovered-and tested-to 
supply the powerplant a t  the capacity 
for which it was  designed. Furthermore. 
most independent (nonutility) 
geothermal powerplant operetors have 
long-term (10- to 30-year) electricity 
sales agreements with utilities. I t  is 
reasonable to assume that operators 
anticipate a sufficient supply of 
geothermal resources to meet the 
delivery commitments of the electricity 
sales agreements and  thus justify the 
financial investment in the powerplant. 
The MMS has determined, however. that 
the rate of return specified in the 
proposed rulemaking (proposed 
f O  206.353(b)(2)(v) and 206.3W(b)(2)(v)) 
does not adequately account fur the 
return on investmer.ts required for 
geothermal power projects. This issue is 
discussed in greater detail later in the 
preamble. 

The fifth comment argues that the 
threshold limitrr placed on the generating 
and transmission deductions (two-thirds 
and  50 percent, respectively) are 
arbitrary and  d o  no1 reflect real costs 
(proposed § P ZOe.35yc](l] and 
208.353( c)(  1)). 

that  generating and  transmission costa 
may exceed the threshold limits. The 
limits were not meant as absolute 
restrictions but rather were intended to 
alert MMS to possible excessive 
deductions. The MMS has determined 
that i t  can monitor excessite deductions 
by other methods. The threshold limits 
thnrefure a re  deleted in the final rule. 
Howe.;er. MMS will not allow the 
deductions to reduce the value of the 
geothermal resource to zero. (The MMS 

MMS Response: The MMS recognizes 

is protected from accepting nu royaltiee 
by the minimum royalty provisions of 
the lease and by 0 202.352 of the final 
rule.) The lessee wil l  he e u p c t r d  to 
provide all relcvant information upon 
request to support its generating and 
transmission deductions. 

The final comment is that geothermal 
values determined under the netback 
procedure are disproportionately greater 
(by a factor of two to three) than the 
market value of other fuels used for the 
generation of a comparable amount of 
electricity. Also, netback values 
escalate at higher rates than those 
projected for other fuels. 

based on calculated fuel costs of 2.55 
cents/kWh and 1.8 cents/kWh for 
natural gas- and  coal-fired powerplants. 
respectively. Geothermal values 
calculated under the netback procedure 
were cited to range from 4 ccnts/kWh to 
6 cents/kWh. The heat rate for natural 
gas was given a s  8.500 Btu/kWh and 
that for coal a s  12,000 Btu/kWh. These 
heat rates are for modern turbine 
generators that a r e  designed to operate 
at  sleam pressures 10 to 30 times greater 
than steam pressures available to 
geothermal powerplants. By comparison, 
geothermal powerplants have heat rates 
of about 18,oOO Btu/kWh to 25,000 Btu/ 
kWh. 

The h.L\lS questions the validity of  
comparing fuel costs for fossil fue l -hed  
powerp la t s  with those for geothermal 
powerplants because of different design 
and operating characteristics and 
different heat rates. Nevertheless. 
geothermal values computed by the 
netback procedure car. be  shown to be 
comparable to hydrocarbon fuel values 
if heat rates for geothermal powerplants 
are considered. For example. using a 
typical heat rate for a dual-flash 
powerplant of 24.500 Btu/kWh. a 
geothermal netback value of 5 cents/ 
kWh yields an equivalent natural gas 
value of S2.@i/hL!dBtu. which is 
comparable to current (November 1990) 
spo tqas  prices for deliveries to 
pipelines. The 5 cents/kn'h netback 
value yields a n  equivalent oil value of 
$11.84/bbl. assuming the average heat 
content of a barrel of oil is 5.8 MMBtu. 

The bLMS can find no valid basis for 
comparing the escalation of netback 
values with pmjectcd fuel prices. 
Forecasting futrire oil end gas prices is 
an inexact science R t  best, as  
demonstrated by the rapid rise of oil 
prices in the late 1970's and their 
unexpected c o l l ~ p s c  in 1908. 

procedure contend that the derived 
royalty values are much greater than 
could possitily be negotiated between a 

MMS ficsponse: This argument was  

In general. opponents of  the netbuck 

geothermal buyer and a seller under 
arm's-length conditions. 

with this mncliision. As dismssrd 
above. netback values appear to be 
within the range of prices established in 
arm's-leng!h contracts and value bases 
established in certain revenue sharing 
agreements currently existing in the 
geothermal industry. 

In comments submitted during both 
comment periods. one industry trade 
organization, representing the collective 
viewpoints of several integrated 
resource and power producers. 
suggested the following modifications to 
the netback procedure: 

deductions should be allowed for both 
depreciation and interest on a constant 
investment base to better reflect the 
actual costs of the amounts of debt and 
equity invested in geothermal power 
facilities. 
M M S  Response: The MhlS believes 

that its method of calculating deductions 
on the undcpreciated capital investment 
balance adequately accounts for the 
lessee's actual generating and 
transportation costs. The MMS also 
believes that its method better reflects 
an  actual internal rate of refurn earned 
on the power generating and 
transmission operations. Calculation of 
depreciation and interest on the basis of 
a constant investment would overstate 
the lessee's capital cost. 

( i i )  The commenter next suggested 
that dl costs related to the delivery uf 
the goothermal resource-including 
gathering and reinjection systems. 
downhole pumps for binary 
powerplants. and other field 
equipmen,t-should be included in the 
generating costs to determine value at 
the wellhead. That is. the poinl of 
royalty valuation should be at the 
wellhead and all costs subsequent to 
extraction of the resource should be 
deductible. 

AIMS Response: The h lX lS 's  long- 
standing position is that all costs related 
to field operations are to be borne solely 
by the lessee. These operations include 
gathering and reinjection as required by 
regulations at  43 CFR part 3260. The 
hlMS's position on gathering and 
transportation of the geothermal 
resource from the wellhead to the point 
of utilization is discussed above. Lease 
terms allow the lessee to reinject unused 
geothcrmal resources and geothermal 
effluent without payment of royalties 
[unless the lessee receives 
compensation for these operalions): 
deductions cannot be applied against 
nonroyalty-hearing produc!ion or 
operations that are fie12 related. The 

AfMS Response: The M M S  disagrees 

(i) The first suggestion is that 
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MhlS agrees that certain downhole 
pump operations are related to the 
power convers iomyde in binary 
powerplants Accordingly. the regulation 
at paragraph (bI(2) of 0 208354 
addressing allowable capital coab  is 
revised to allow inclusion of those 
downhole pump costa that are directly 
attributable and allocable to the deslgn 
requirements of the power conversion 
cycle in determining generating 
deductions. It will be the responsibility 
of the lessee to accurately allocate, 
subject to audit and adjustment only 
that part of downhole pump cost 
attributable to the power conversion 
process. Costs associated with 
extraction of the resource are not 
eRowed in determiniq generating 
deductions. 

(iii) The third suggestion was to 
eliminate the threshold limits on the 
generating and transmission deductions. 
An annual limit of 80 to 85 percent on ell 
costs, instead of separate caps on the 
generating and transmission deductiom. 
was r ecomended .  

MMS Response: As discussed above, 
the threshold limits have been deleted. 

(iv) The commenter next argued that if 
the deduction limits are retained, which 
in effect establish a floor value for the 
resource, then a ceiling value should 
also be established, especially in view 
of the fact that the netback value 
approaches the electricity sales price 
near the end of the depreciation period 
A resource value cap of 40 percent of 
gross proceeds was recommended. 

MMS Response: The MhlS can  find no 
justifiable reason to place a cap on the 
value of the resource. 

(v) The commenter next suggested 
that reclamation costs associated with 
the powerplant. including costs of 
dismantling the powerplant and  
restoring the lease, should be a n  
allowable deduction in the netback 
procedure because such costs are an  
integral part of operating the 
powerplant. 

MMS R e s p m  The M M S  rea@zes 
that the coats of cEamantling, 
decommissiai  01 abandoning fhe 
powerplent an% transmission line am 
indeed part of the lessee's costs 
associated with thaw facilities. 
Howewr. these are future coststhat a n  
n d  easily estimated tens of years in 
advance, and in fact may not even occur 
at the end of a given project if the 
facilities are conwrted to other usem. 
Nevertheless. i t  i s  Mh4S intent to  
recognize powerplant and transmission- 
line dismantlement ucmts when those 
costs actually o w .  This will be 
accomplished by allowing the lessee a 
one-time refund of royaltics equal to !he 
royalty amount of actual dismantlement 

costs in excess of actual salvage income 
(i.e, royalty rate times the amount of 
dismantlement costs in excess af 
salvage income]; the refund shcukl be 
requested at the completion of the 
dismantlement and salvage operatiom 
and include a l l  oupparting 
documentation. New paragraphs (0 nre 
added to $ 9  206.353 and 206.354 to 
address refunds for dismantlement 
costn Because of this treatment of 
diamantlement costa, salvage v d u e  
[usually deducted from gross investment 
prior to calculating depreciation] will 
a l so  be recognized at the time of plant 
d i sman t l ema t  Thus. depreciation will 
be calculated an the full gross 
investmenf and the allowed return wiU 
be applied to that grosainvestment ,less 
accumulated depreciation. 

The costs of lease restoratian. 
however, will not be recognized by 
hfMS as an allowable cost in the 
netback valuation. Restoration of 
Federal leases is a specific requirement 
of the lessee under section 14 of the 
Geothermal Resources Lease The MhlS 
considers lease restoration to be a 
function of operating the lease rather 
than generating electricity; costs 
associated with lease operations are  xmt 
shared by the Government. 

(vi] The cost of purchased e k d c i t y  
to operate weti pumps and  other field 
equipment when those operatiom are an 
inherent part of the power genera- 
process was a i m  recommended as a n  
allowable deduction in the netback 
procedure. 

h1Sl.S R e s p ~ s e :  As discussed above. 
MhfS recognizes that certain equipment 
associated with the generating process 
may be located in the field or well and 
has revised the regulations accordingly. 
Such equipment may include wellhead 
separators and downbole pumps. Thua  
any coats associated with the operatian 
and maintenance of this equipment 
would be included in determining 
generating deductions. However, the 
lessee must properly allocate the c o s b  
between resource extractian f ~ n ~ t i o ~  
and power generaticn pmcessees and use 
only those costs attributahle to the 
power generatian proceps in i t s  
deduction calculations. 

(vii) The commenter next prescribed 
that the generating deduction (actually 
thegenerating cost rate) should be 
based an net output (tadgate electricity) 
rather than ~ I W M  generator output 
(proposed 4 208.3%(b)(1]). The 
commemkr reasoned ha! internal power 
demands ("parasitic" electriaty) should 
not figure into the dedudian  celculation 
because iT a comparable amount of 
electricity were purchared it wodd be 
considered a deductible g e n e d i n g  
expense. The c o r n m k r  tondudes ha! 

real revenues would then be comparable 
to real generating costs. In comnients 
oubmitted during the second comment 
period, the respondent advocated the 
use of delivered electricity to calculate 
both trunsmission and generating 
deductions. 

the costs of generating parasitic 
electricity is an inherent part of 
powerplant operation and therefore 
should be compensated. Computing &e 
generating cost rates on the basis of net 
powerplant output (tailgate electricity] 
rather thangross generator output 
accomplishes this goal. Accordingly. 
regulations at paragraphs ('u](l] and 
(b)(3) of 5 206.354 are revised by 
replacing "generated efectrinity" 4 t h  
"plant tailgate electricity." The 
definition of "generated electricity" in 
2 W 5 1  is deleted in the final ru l e  
However. a caveat must be added hr 

the de fd t ion  of "plant tailgate 
electricily" to pmtecd the Government 
from sharing in the cost  of generatag 
any electricity that ie returned to the 
lease for leaor operatians. To reiterate, 
deductions cannot be applied against 
nonroyalty-bearing production OT 
operations that are  field d a t e d  
Although electricity lpturned to the 
lease does not pmduoe revenue. it 
cannot be viewed the same as parasitic 
electricity. which is used in. a d  is 
necessary to, the energy canversion 
process. Rather, it is electricity that 
normally would be purchased by h e  
lessee for field operations and thus 
would no1 k compensated by !he 
Federei leasor. .It is also electncitythat 
otherwise would be available for sale. 
Acrmrlingly, the definition af 'plant 
tailgate electricity" in 0 2-1 is 
modi f id  in tfie final rule to be indusive 
of electricity generated by the 
powerplant and returned to (he lease for 
lease aperations 

The M M S  disagrees that generating 
deductions shoald be calculated on 
delivered electricity. The use of 
delivered electricity to  calculate 
generating cos t  rates would overstate 
geqeratingmsts and ultinately 
generating deductions. 

adopted. the commenter recommended 
tha specific standards be dewloped that 
would audmrize the lessee to use an 
alternate wlnqtion approach in certain 
circumstances. 7% following 
standard fsrqriggering th i s  e m p t i o n  
was proposed: 
The value calculated from the netback 

must allow money invested in power 
production and transmission to et l in  an 
internd rete of retumaqutil to  1.5 ttmm S & h  
jS:undard and Poor'slimB bond r R t e  as 

MAIS Responstx The M M S  sgrees Lhpl 

(viiif If the netback procedwe is 
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calculated from the project'* discounted cash 
nowa. 

This standard would be used as a test to 
determine whether the netback value 
reflects the lessee's internal rate of 
return on investment in power 
production end transmission as 
measured by discounted cash flows. [f 
\he netback approach fa\\$ this test, it 
was suggested that a different 
methodology (namely the proportion-of- 
profits method) should be used to value 
the resource. 

MMS Response: The intent of the 
return on investment is to recognize the 
cost of funds necessary to finance the 
construction af the powerplant and 
transmission bne. The return on 
investment is not intended to reflect a 
discounted cash-flow or other rate-of- 
return analysis used by a lessee to 
evaluate a particular project. Rather, it 
is intended to reflect a reasonable cost 
of capital. The MMS perceives no 
requirement for ensuring that the 
netback value reflects the lessee's actual 
internal rate of return used for a variety 
of corporate purposes. The MMS has  
determined, however, that the rete of 
return used in the nethack ca\cu\ationa 
should be 2 times Standard and Poor's 
industrial EBB bond rate. The rationale 
for this decision is discussed later. 

(ix) The commenter next argued that 
capacity payments should not be 
included in the measure of gross 
proceeds from which the netback 
deductions are subtracted because 
capacity payments are  considered 8 
function uf the powerplant design and  
performance characteristics rather than 
the resource. The cornwnter  urged that 
at  least that part of capacity payments 
made during scheduled downtimg or 
forced outages.not be included in the 
lessee's gross proceeds for the sale of 
electricity. 

MMS Response: Capacity payments. 
which are further addressed in question 
8 below, were discussed in the preamble 
of the proposed ruler (54 FR 357) within 
the context of vafuing the leseee's 
electricity. As describad in that 
preamble, rules implementing PURPA 
[for example. 18 CFR 292.304 (1984)) 
require electric utilities to purchase 
available eiectricity frbm gushfying 
powerplants at  rates equal to the 
purchasing utifity'a "avoided costs." 
Avoided costs are defined a t  18 CFR 
292.101Ib)(6) (1984) 88 the incremental 
costs to an  electric utility of electric 
energy or capacity. or both, which the 
uljljty W O d d  otherwise generate itself or 
purchase from another source. Avoided 
Costs are generally represented by two 
Payments: en energy payment and a 
capacity Payment. The energy payment 

represents the purchasing utility's 
avoided costs of fuels used to vperate 
conventional powetplants. The capacity 
payment represents the utility's avoided 
costs associated with capital 
investments in powerplants and 
transmtssion systems needed to meet 
customer delivery demands or utility 
loan requirements. In effrct, capacity 
payments are made in  fu\fi\lmen\ 01 the 
lessee 's  contractual obligation to deliver 
a m i n i m u m  amount of electricity to the 
purchasing utility. Because capacity 
payments ate a component of avoided 
~ 0 3 1 3 .  L tMS n i a i n t a t n s  its position that 
capacity paq,ments are part of the total 
value of the clectricity and therefore are 
part o f  the lessee's gross proceeds 
received lor the sa\e of electricity. 

The MMS disagrees that capacity 
payments are a function of powerplant 
design and performance because these 
features are  determined by resource 
characteristics. Simply slated. the 
quality and volume of geothermal 
production dictate powerplant design; 
any degradation or improvement O[ 
resource Characteristics will affect 
powerpiant performance. 

Capacity paymentB are generally 
estabbshed yearly and paid in equal 
monthly installments: scheduled 
downtimes and brief periods of forced 
outages are usually taken into account. 
Accordingly, MMS finds no reason to 
discount capacity payments during these 
periods. If the downtime or forced 
outage lasts an entire production month. 
however, MMS would consider an 
exception, assuming that geothermal 
production is either shut in andlor 
determined by BUI not to be royalty- 
bearing. 

(x) The conmenter finally sugges\ed 
that a return on funds expended prior to 
commercial operation of a facility 
should be a(Iowed a s  part of the capital 
investment base. The cornrnenter 
reasoned that Carrying costs incurred 
during the construction phase o f &  
project. which can include service 
payments for both debt and equity. are  
an integral par t  of the lessee's invested 
capital because investments do  not 
produce income until a powerplant is 
operationat. The comrnenter suggested 
that the depreciable investment base be 
calcuiaied by summing the annual 
investments adiusted by an ennuel rate 
of return bused on 8 weiphtcd-svcruge 
cost of capital for the geothermal 
industry. 

M M S  Response: Interest charges 
incurred by a lessee on capital 
borrowed 10 finance construction ot a 
proiecl. also known as  interest during 
construction (IDCl. are currently 
recognized by MMS as part of the 
depreciab\e cap\ta\ investment base on 

which the transmission and generating 
cost rateg are calculated. Service 
paymen19 on equity investments are 
also considered part of the depreciable 
capital investment, However, the 
interest and equity payments must be 
the actual amounts clearly attributable 
and allocable to the powerplant or 
transmission line for which the money 
was borrowed. and mustbe'incurred 
during the planning and construction 
phases of those facilities; these 
payments also must be verifiable upon 
audit. In those cases where IDC m 
equity payments cannot be attributed 10 
a particular powerplant or transmission 
h e ,  MMS may, at its discretion. 
approve an amount provided the lessee 
submils a written request and provides 
adequate documentation supporting the 
proposed amount. 

(51 What should be the proper rote of 
return under the netback valuation 
procedure and what sources of  
information are publicly available to 
support any suggested alternative rates 
of return? 

The M M S  proposed B rate of return of 
1.5 times Standard and Poor's industrial 
EBB bond rate at  3 J  206.353(b)(2)(v) and 
206.354(b)(Z)(v) in the proposed 
rulemaking. Six respondents commented 
on the proposed rate of return during the 
first comment period. Five commenters 
representing States and private interest 
owners opposed using the factor of 1.5 
to calculate the rate of return, citing the 
lack of rationale and inconsistency wifh 
valuation of other minerds loil. gas. and 
coal) as reasons: they generally 
preferred a straight Standard and Poor's 
industrial %E6 bond rate as the tale of  
return. Two of these commenters 
suggested that the Standard and Poor's 
industrial BBB rate may be liberal 
because the element of risk i s  so low for 
companies constructing geo\herma\- 
driven PURPA plants that loans are 
made on the basis of nonrecourse 
financing. On the other hand. an 
industry trade organization argued that 
the proposed rate of return of 1.5 times 
Standard and Poor's industrral BBB rate 
was insufficient to cover the actual COSIS 
of generating and transmitting 
e\ectricity. (Industry general\y shares 
this viewpoint a s  indicated by testimony 
at the public hewing.) 

Five respondents commented an the 
rate-of-return issue during the second 
comment period: four represcntcd 
industry and one represented a State. 
The State commenter again opposed Bny 
rate of return greater than Standard and 
k Q t ' a  industrid DBB bond rate, but did 
nof present any factual b 0 S I S  [or i ts  
position. 
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Industry commentas  collectively 
endorsed a rate of return equal to the 
weighted-average cort of debt and 
equity-alsoreferred to a8 the weighted- 
average cost of capitd-for integrated 
geothermal resource and power 
developers. h induatry trade 
organization, which represented the 
views of the other industry commentera. 
observed that the weighted-average cost 
of debt and equity was dependent upon 
(11 the initial capitalization (the 
proportion of debt to equity], (2) cost of 
debt. and (3) return on (or cost 00 
equity. The conimenter indicated that 
capitalization of geothermal projects 
vaned in the extreme, ranging from 100 
percent equity financed to 100 percent 
debt financed; representative debt to 
equity ratios were estimated to range 
from 50/50 to 70/30. Long-term debt 
during the nid-19m's, when many of the 
existing geothermal projects were 
developed, was  available at interest 
rates of 11 to 12 percent. Letters fmm 
investment banking firms, submitted 
with the commenter's analysis, 
indicated that the pre-tax return on 
equity needed to attract investments in 
geothermal power projects during the 
mid-1980's was in excess of 25 percent 
and a s  high aa 40 percent: the 
cornmenter asserted that the typical 
equity return was between 30 and 35 
percent. By assuming representative 
debt to equity ratios of 50150 to 70130. 
an average interest rate of 11.5 percent 
on long-term debt. and an average 
return on equity of 325 percent, the 
comrnenter calculated that the weighted- 
average coat of capital (debt and equity) 
for the geothermal industry ranged 
between 17.8 percent a n d  224) percemt 
The commenter noted that this analysis 
yielded a rate of return apprmimately 2 
times Standard and  Poor's industrial 
BBB band rate. The commenter then 
proposed to avoid the rnultipher and 
establish a fixed rate of 20 pement. 

AIMS Responsa: As previously 
discussed, the retura on invested capital 
is intended to compensate the leosee for 
its costs necessary to finance a 
powerplan! and truumiasion liic The 
MMS recognizes that geothermal 
powerplant operations may contain a 
certain element of risk attributable to 
the continued producibility of P viable 
resource. and that geothermal 
powerplants therefore may incur 
relatively greater financing costs than 
conventionally fueled powerplants. 

Industry's proposal to fix the rate of 
return at  20 percent will not accurately 
reflect the cost of capital in view of the 
rise and fall of interest rates over time. 
A fixed rate of return would penalize 
lessees during periods of higher interest 

rates and  subsidize them during periods 
of  lower interest rates. 

rulemakings (for example, oil and gas 
valuation rulemakings at  53 FR 1213 and 
1262, January 15,1988), mfS determined 
that the rate of return on depra iab ie  
capital investment should be closely 
associated with the cost of money 
necessary for construction of 
transportation and processing facilities. 
The hfhfS concluded that e corporate 
bond rate adequately considered the 
risks involved in such ventures and 
believed that the Standard and Poor's 
industrial BDB bond rate represented E 
rational choice among the available 
alternatives. This conclusion was 
viewed primarily in terms of long-term 
debt: the impact of equity financing was  
unknown. During the mid-19m's (1983 to 
1987), Standard and Poor's industrial 
DEB bond rate ranged from a low of 
about 9.5 percent to a high of about 15 
percent: the average was about 12 
percent. which is correlative with the 
interest rates on long-term debt reported 
in the geothermal industry's comments. 
However. considering that equity 
financing may account for 50 percent or  
more of the capital invested in a 
powerplant and transmission line, and 
that the return on equity may be as high 
a s  40 percent, the weighted-average cost 
of capital to finance geothermal power 
projects is easily greater than a straight 
corporate bond rate. For example, i f  half 
of a project was financed by equity 
investment at  an expected rate of return 
of 40 percent and the remaining half by 
long-term debt at  an  interest rate of 12 
percent, the total cost of financing the 
project would be about 26 percent. This 
amount, a s  well as the weighted-average 
rates of return calculated by the 
industry commenter. is within the range 
of Standard and Poor's industrial BBB 
bond rates increased by a factor of two. 
The MMS find8 that a rate of return of 2 
times Standard and Poor's industrial 
BBB bond ra!e is a reasonable 
representative cost of capital for 
financing geothermal power projects; 
this rate of return therefore is adopted in 
the final rule for use in determining 
transmission line and generating cost 
rates under the netback procedure. 

appropriate for gwthermnl resource 
valuation? 

netback valuation procedure, the 
proportion-of-profits method also 
generated divisive argument; most of 
industry favored the exclusive use of the 
proportion-of-profits method, whereas 
nonindustry opposed its uu?. 

In previous product valuation 

(61 I s  the proportion-of-profits method 

Like the controversy surrounding the 

Briefly summarized. m l u e  of the 
geothermal resource under the 
proporlionaf-profits method is the 
proportional share of the geothermai 
project's net operating income 
attributable to the geothermal fie1d:Tkc 
proportional share i s  based on the ratio 
of capital invested in developing the 
geothemdf ie ld  to capital invested in 
the entire geothermal pruject (field 
development, powerplant construction. 
and transmission line installmen!]. (See 
proposed rulcmaking at 54 FR 357. 
January 5.1986. for further dztail6.l 

Five respondents representing States 
and private interest owners opposed the 
proportion-of-profi ts method. One 
commenter pointed out that the 
proportion-of-profits method is similar 
to Internal Revenue Service's (IRS) 
proportional profits method used in 
depletion calculations for Federal 
income tax. except the Federal depletion 
calculation uses a ratio of mining costs 
over total costs of producing the mtneral 
resource instead of the ratio of 
investment in the geothermai field mer 
total investment in the geothermal field, 
powerplant, and transmission line used 
under the proportion-of-profits method. 
This commenter suggestzd that the use 
of investments rather t!!*an costs seems 
to be chosen so that most of the net 
income is allocated to the powerplant 
rather than the geothermal field thus 
reducing the value attnbuiabie to the 
geothermal resource The commcnter 
also noted that lRS's proportional profits 
method is seldom used because the iRS 
is u n c d o r t a b l e  wih the idea that a 
ratio of one cost over total apsts IS a 
reliable method of determining how 
profit should be allocated between 
production and post p roduc tm 
processes. 

concept of the pmportiarmf-prof1 
m e t h o b t h e g r e a t e r  &e c o s t s  
attributable to a component of  the 
project, such as  electrical g e n c r d t a n  OT 
field pro&xhon. the greater tLic va!ue 
attriburable .to that component uf rhe 
projed--as being incarreat. Ratha .  a 
lower cost of producuq the resource 
should correspond to a higher v a : u e  of 
that ~esource.  The concept that rate3 of 
return on powerplant m d  ' J a m r : s n o n  
line investments should equal those Tor 
field-development in:.cstrnents w a s  
further criticized for the fo!iow:ng 
reasons: 

(i) The rates of return expecled m 
invesw.ents in the production of 
gcothermal resources are grear-r  :hein 
those expected on investmen's ~n 
electrical generation. Accora!ng!v. a 
greater proportionate cash t?otv bhould 
be allocated to the geotherm,ll ficld. 

One csmmenter criticized the basic 
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which in effect would increase the value 
of the geothermal resource; and 

( i i )  If generating plant capital costs 
are financed wilh nonrecourse 
financing, the only real plant capital 
investment is the interest actually paid. 
This would lower the cash flow for the 
plant and increase the cash flow for the 
geothermal field, thereby increasing the 
value of the resource. 

I t  was also argued that the proportion- 
of-profits method merely derives a unit 
amount (dollars per kilowatthour) of the 
costs of producing the resource, not the 
resource's value. 

Finally, two of the commenters 
advised that audits would be more 
difficult for proportion-of-profits 
valuations than for netback valuations. 

Five respondents representing 
industry and industry trade 
organizations strongly advocated the 
proportion-of-profits method. Several 
speakers at  the public hearing also 
testified in favor of the proportion-of- 
profits method. The proportion-of-profits 
method is premised on the allocation of 
net operating income (or actual cash 
flow) to each component of an 
integrated geothermal project 
[production field. powerplant, and 
transmission line) based on the relative 
proportion of the capital invested in 
each component. The need for 
determining a n  appropriate proxy rate of 
return and depreciation schedule (as 
under the netback procedure) is 
eliminated. The specific rate of return 
earned by the project is whatever the 
actual cash flows produce. The rate of 
return attributable to the resource 
investment is the same as that 
attributable to the other component 
investments. 

Because field investment costs and 
operating expenses are considered in 
the proportion-of-profits method, the 
proponents argue that the resource 
value derived by this method would 
reflect a fair and reasonable arm's- 
length negotiated price. Under the 
recommended proportionof-profits 
formula. the geothermal resource value 
would be no less than the field operating 
expenses (net operating income was 
defined a s  never being less than zero). 
The commenter concluded that inclusion 
of field investments and  operating 
expenses in the value determination 
would encourage efficient operation. 

In summary. supporters of the 
proportion-of-profits method believe 
that i t  calculates a more accurate value 
of the resource while providing the 
Government with a fair return 
commensurate with the intent of 
Congress in passing the Geothermal 
Steam Act of 1970. 

MMS Response: The proportion-of- 
profits method and the netback 
procedure are similar in that both derive 
a value of the geothermal resource by 
taking into account the lessee's 
expenses and investments. (In fact. the 
proportion-of-profits method can be 
viewed a s  a form of netback calculation. 
with the allowed rate of return varying 
according to the return to the project.) 
The MMS has determined that the two 
methods differ primarily in their 
handling of the lessee's return on 
invested capital. Under the netback 
procedure. the return on investment is 
intended to reflect a reasonable cost of 
capital: the cost of capital i s  expressed 
by the rate of return, determined to be 2 
times Standard and Poor's industrial 
BBB bond rate a s  previously discussed. 
Under the proportion-of-profi ts method, 
the lessee's return on investment is not 
explicitly stated but is determined 
inherently by the electricity sales price 
(or revenue received) and ultimately by 
the company's profitability. In 
application. the proportion-of-profi ts 
method confuses investment 
profitability with a company's minimum 
return on investment necessary to cover 
the cost of capital. 

investment under the netback procedure 
is intended to recognize the lessee's cost 
of funds necessary to finance the 
powerplant and transmission line. 
Capital costs must be accurately 
estimated because, if the cost of capital 
is overestimated, the generating and 
transmission deductions would be 
overstated and royalty values would be 
understated. The MMS does not view 
the proportion-of-profits method a s  a n  
accurate determinant of capital cost 
because i t  reflects a company's 
profitability rather than the industry's 
cost of capital. 

not find compelling the argument that 
the rate of return on investment 
attributable to resource development 
must be the same as that attributable to 
other components of the geothermal 
project. In addition. MMS is not 
comfortable using a different rate of 
return for each project. 

In view of MMS's knowledge of actual 
pricing and revenue sharing provisions 
in arm's-length contracts, MMS docs not 
believe that the values derived by the 
proportion-of-profits method would 
reflect prices negotiated in arm's-length 
contracts any better than those values 
derived by the netback procedure. In 
summary, none of the comments 
received convinced MMS that the 
proportion-of-profits method derived a 
more accurate value of the geothermal 

As discussed above, the return on 

Also. as  previously stated. MMS does 

resource compared to the netback 
procedure. 

(7) Should an  alternative fuels 
approach be used to value "no sales" 
geothermal resources [for both electrical 
generation and direct utilization)? If so, 
how should the value of the alternative 
fuels be determined? 

Value of the geothermnl resource 
under the alternative fuels approach is 
determined by the Btu value (or cost) of 
the conventional fuel (oil, gas. coal. 
wood. etc.) displaced by use of the 
geothermal resource. 

Six commenters addressed the 
alternative fuels approach for valuation; 
all were within the context of 
geothermal power generation. Kone of 
the commenters completely endorsed 
the method. Three commenters directly 
opposed the method, and three others 
suggested that the valuation of the 
alternative fuel alone would create 
insurmountable administrative and 
auditing difficulties. 

a n  alternative fuel approach is 
inappropriate for valuing geothermal 
resources used to generate electricity. 
Considering that electricity i s  a form of 
energy converted from the thermal 
energy of the resource. h4MS believes 
that a netback valuation based on the 
value of the geothermally generated 
electricity is a more proper approach. 
However, MMS is adopting an 
alternative fuels method to value "no 
sales" geothermal resources used for 
direct utilization. [See 5 ZOa.355(c)(l](ii] 
or (d)(l)(ii) of this rule for further 
details.) 

No comments were received on how 
the alternative fuel should be valued. 
The MMS has determined tha t  the value 
of the alternative fuel should be the 
price that the lessee would otherwise 
pay for purchasing the particuldr fuel. 

(8) Should capacity puyrncnts be 
included in the value of elcctririty? 

Four comments addressed the 
capacity payment issue: three were from 
States and private interest 
representatives and one was from an 
i ndu s try trade organ I za t i  o n . 'I- h e 
nonindustry respondents favored the 
inclusion of capacity payments in the 
value of electricity. Onc respondent 
suggested that if capacity ~ L I J  nients 
were considered payments for the 
capital cost of the powerplant 
(industry's position). then a deduction 
for capital investments shorild he 
disallowed; that is. only pl;int operating 
expenses would constitute thc 
generating deduction. Industry opposed 
the inclusion of capacity payrntmnts. 
claiming that they arc a function of 

MMS Response: The hlMS agrees that 
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powerplant design rather than the 
resource. 

Within the contextof capacity 
payments, MMS also requested 
information a s  to what extent 
geothermalproduction I8 *hut In during 
forced outages or scheduled powerplant 
downtimes but capacity payments are 
still received. No statistical data were 
received, although MMS understands 
that it is general industry practice to 
shut in or throttle back wells a s  soon a s  
practical during unscheduled outages 
("trips" in industry terms) a s  well a s  
scheduled downtimes. One nonindustry 
respondent commented that capacity 
payments received during the outages, 
whether scheduled or unscheduled, 
should still be included a s  part of the 
value of electricity because they are 
established yearly with a certain 
amount of downtime fac!ored in. 
M M S  Response: Capacity payments 

were discussed in question 4(ix) above. 
The MMS has determined that capacity 
payments are a part of the electricity 
sales value. 

(9) How should electricity be valued 
when the geothermal lessee is also the 
power generating utility? 

In situations where the lessee is also a 
utility, hfMS suggested that the value of 
the electricity might be established a s  
the weighted average of the utility's 
customer rates. No comments were 
received on this or any alternative 
method of valuing electricity for 
application of the netback valuation 
procedure under these unique lessee- 
utility situations. 

MMS Response: Due to their rarity, 
MMS will review these situations 
individually to determine the proper 
methods of valuing the electricity and/  
or the resource a s  allowed under the 
benchmark systems. 
(10) What criteria should be used to 

value the geothermal resource when the 
lessee has an  am's-length generating 
agreement with a third party but 
receives revenue from the sale of 
electricity (that ia the lessee sells 
electricity generated by an unaffiliated 
party using the Iesaeda geothermal 
resource)? 

The only comment received on this 
question implied that the contract with 
the powerplant owner would establish a 
generating-cost deduction. which could 
be used in valuing the resource. 

MhlS Response: The MMS does not 
foresee such situations occurring. The 
MMS believes that the regulations in 
8 ZoS.3SZ(d) are sufficiently flexible to 
allow individual value determinations in 
these situations. 

(11) Should there be a one-time 
election to use the return-on-capital- 
investment method for valuation under 

the netback procedure (proposed 
4 f 206.353(b)(Z](ivJ(B) and 
208.354(b)( 2 ) (  iv)(  8)) for those facilities 
placed into service before hlarch 1, 
19881 

A return-on-capita1:investment is one 
of two alternative methods proposed to 
determine the lessee's costs associated 
with capital investment in the 
powerplant and transmission line: the 
other method involves depreciation and 
a return on undepreciated capital 
investment. One commenter (from 
industry) favored having the method 
available for use for facilities placed 
into service prior to March 1,1988, and 
one commenter (from nonindustry) 
disagreed with its use prior to March 1, 
1988; neither commenter provided 
substantive reasons for their position. 

AlJtfS Response: The hlhlS first 
adopted the return-on-capital- 
investment method (as an  alternative to 
the depreciation method) with the 
promulgation of new transportation and 
processing allowance regulations for oil 
and gas valuation effective March 1, 
1988 (53 FR 1184 and 53 FR 1230, January 
15,1988). Those regulations provide that 
the return-on-capital-investment method 
will apply only to facilities first placed 
into service after March 1,1988 (30 CFR 
206.157(b)(z)( iv)(B) and 
ZoS.159( b](2)( iv)(B) (1990). For 
consistency with those regulations, 
MMS also adopted the return-on-capital- 
investment method for determining 
transmission and generating cost rates/ 
deductions under the netback procedure 
fw powerplants first placed into service 
on or after March 1,1988 (MMS report 
"Valuation of Federal Geothermal 
Resources-Electrical Gencration." June 
1988, pages 7 and 131. The h4MS can find 
no compelling reason to allow 
application of the return-on-capital- 
investment method solely for geothermal 
resource valuation in a manner 
inconsistent with the intent of the 
regulations introducing the policy. 

(12) Should depreciation (under the 
netback procedure) be based on a fixed 
time period commensurate with the first 
electricity sales agreement (proposed 
$ 5  208.353(b)(2)(iv)(A) and 
20!3.354(b)(Z)(iv)(A)) or some other 
reasonable time period, and what 
conditions or considerations might 
extend or decrease the depreciation 
period? 

Two State commenters expressed 
concern that a depreciation schedule 
tied to the life of an electricity sales 
contract may unduly entitle the lessee to 
an  accelerated depreciation, especially 
whcn the expected useful life of the 
generating and transmission facilities is 
longer than the sales contract. They 
recommended that deprcciation be 

based on the useful life of the capital 
assets (powerplant and transmission 
line) rather than a contract term. 

An industry trade organization 
recommended that adjustment to the 
depreciation time period be allowed 
when (1) the actual performance of the 
geothermal rcsemoir is not able to 
support the optimal performance of the 
powerplant a s  originally projected or (2) 
the powerplant becomes technologically 
obsolete within a very short period of 
time, and upgrading requires substantial 
infusions of new capital investment. The 
commenter recommended that the 
lessee be allowed to use either a 
straight-line or accelerated depreciation 
method. presumably a s  circumstances 
dictate. 

One industry respondent expressed 
concern that the straight-line 
depreciation method does not correctly 
allocate the cost of geothermal 
powerplants over the life of the project 
(or contract). The straight-line 
depreciation method was considered 
inapplicable because geothermal 
powerplants must rely on a local source 
of geothermal production, which cannot 
be supplemented by other fuel sources. 
Accordingly, costs tend to be 
understated in the early yearswhen 
plant capacities are high and overstated 
in the later years a s  the annual amount 
of generation declines. This commenter 
recommended a depletion-accounting 
method to allocate capital costs over the 
primary term of the electricity sales 
contract. The depletion rate would be 
adjusted yearly on the basis of the 
forecasted amount of geolhermal 
resource remaining to the termination of 
the sales contract. 

MMS Response: After reviewing the 
above comments, M M S  has determined 
that the proposed depreciation method 
is proper for netback valuation. A 
depreciation period based on the term of 
the electricity sales agreement avoids 
guessing about the life of the geothermal 
reserves a s  well a s  the useful life of the 
capital assets. The final rules, however, 
provide for alternative depreciation 
periods upon proper showing by the 
lessee and acceptance by MMS. This 
exception is intended to be used 
primarily in situations where the lessee/ 
powerplant operator (such a s  a 
municipal utility) does not have an  
elcctricity sales contract on which to 
base a depreciation period, or in other 
unusual or extraordinary situations 
currently not anticipated by hIMS. 
Assuming that the netback procedure i s  
applicable in these cases, a depreciation 
schedule based on the expected life of 
the capital assets, or some other period 
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acceptable to MhIS, would be 
considered 

The MMS has determined that a 
straight-line depreciation method is 
more administratively manageable than 
other depreciation methods and 
therefore is subject to less interpretation 
and possible misuse. The MMS believes 
that accelerated depreciation based on a 
depletion-accounting method is 
inappropriate. because this method was 
devised for tax purposes and is not 
consistent with MMS's intent to account 
for the lessee's actual generating and 
transmission costs. 

expenditures for the addition or 
replacement of major cupilal items. or 
for other powerplant or transmission 
line improvements, may occur over the 
original depreciation period. The M M S  
believes the regulations are sufficiently 
flexible to allow these costs to be 
incorporated into depreciation 
schedules. 
(131 Should recapitalization and 

redepreciation of powerplants and 
transmission lines be allowed with a 
change in ownership? 

The only commenter [from an  industry 
trade organization) on this issue 
recommended that recapitalization and  
redepreciation be allowed with changes 
in ownership. The commenter believed 
that doing so would provide an 
incentive for new investments in 
geothermal projects and might 
encourage potential purchasers to pay a 
premium over the original cost of  the 
plant in order to offset higher 
construction costs of new facilities. 

h M S  Response: The MMS has 
considered the issue of recapitalization 
with a change in ownership and decided 
that i t  is appropriate for the Government 
to participate in the depreciation of 
powerplant and  transmission facilities 
only once. especially in view of MMS's 
nonparticipation in the profits or losses 
atlendant upon the sale of these 
facilities. Accordingly, the language in 
pmposed 9 0  206353(b)(2)[iv)[A) and 
206.3%( b)(Z)(iv)(A) disallowing 
recapitalization and redepreciation on a 
change of ownership is adopted in the 
final rule. 
(c) Voluolion Standards-Direct 
Utilization 

(1) Docs the least expensive, 
reasonab!e alternative fucl approacli 
(proposed 5 208.355(~](2)) correctly 
reflect the value of geothermal resources 
utilized by the lessee in his own direct 
utilization process facility? 

alternative fuel approach (or simply the 
"alternative fuels approach"] is intended 
to be  used when the first benchmarks 

The MMS recognizes that subsequent 

The least expensive, reasonable 

for non-arm's-length Rnd "no sales" 
valuations are not applicable. Aa 
described above. value under the 
alternative fuel approach (or sinip1y the 
nlternative fuels approach) is based on 
the Btu value (or cost] of the 
conventional fuel d i sp lxed  by the 
geothem.al resource. Two commenten 
addressed the applicability of the 
alternntive fuels approach for valuing 
direct utilization resources. Both 
respondents agreed with the overall 
premise of the approach but each 
suggested specific modifications to the 
calculation method. 0 i ;e  cornmenter 
stated that direct utilization of 
geothermal resources usuolly involves a 
relatively high capital investment which 
is justified on the assumption of low 
feedstock costs and therefore Inwcr 
operating expenses. Substitution of a 
more valuable feedstock to estimate the 
geothermal resource value thus would 
disproportionately increase the cost to 
the operator unless an adjustment i s  
made to reflect the lessee's greater 
capital investment over that required for 
the alternative fuel. T h e  commenter 
s u s e s t e d  that an appropriate 
adjustment would be to subtract from 
the calculated cost of the required 
alternative fuel an  amount equal to the 
allowed return on capital cost of a 
facility designed to burn the alternative 
fuel plus the actual capital cost of the 
development of the geothermal resource. 

The second commenter ad\.ised that 
the equation proposed by h1MS to 
determine the amount of thermal energy 
displaced n a s  appropriate in terms of 
density and conversion factors but was 
flawed in regard to the definition of the 
terms for enthalpies. The cornmentcr 
suggested that to be more precise, the 
inlet enthalpy should be measured at  the 
wellhead and the discharge enthalpy 
should be measured at  the point just 
before ul!imate disposal of the 
geothermal fluid. The commen!er also 
recommended that a process called the 
"cascade" opcration. in which the user 
gains the use of [he heat by h8r.d-off 
from the same or a different opcrator 
who is using the higher-grade 
geothermal resource. be addressed in 
the regulations. in this instance. the 
initial enthalpy lor the second heat user 
would be equal lo the field enthalpy for 
the first heat user. Finally. the 
cnmmen t er reco mmended modifying 
MhlS's alkrnalive fuel methodology 
with a five-step approach. Step 1 would 
calciilate the ziinount of gcothcmal 
criergy used, n!ruqcircd in fherrris of 
hcat. This procvss r w i l d  use the 
proposed MhlS formula. and  replace the 
"Pfficiep.cy factor"  by  the number 
1OO.OOO. Thr rrsult n o i i l d  be: 

Step 2 would calculate !he purchase 
price of the alternative fuel in terms of 
dollars per therm using data submitted 
by the lessee. Step 3 would calcul;ite the 
equivalent purchase price of geothermal 
heat used from the equation: 
geothermal effective base cost = geothermal 

heat used ( therms)  x purchase price of 
aiternate fuel (Sithem). 

Step 4 would calculate the effects of 
end-use conversion efficiencies [based 
on the U.S. Department of Eiiergy (DOE) 
sources) to determine the cost of 
alternative fuel displaced by the 
equation: 

geothi,rmnl effccilve 

eific:ency factor 

cost of alternative b4se cost. 
fuel displaced = -- 

Stcp 5 would calculate the amount of  

hlMS Response: The MMS has 
royalty due. 

considered the proposal to adjust the 
alternative fuel price to account for the 
relatively high, initial capital investment 
of a direct use facility and decided that 
no adjustment is necessary. In 
developing a direct use facility. MMS 
believes that a lessee has decided ha! 
his long-term fuel supply is best 
furnished by gcotbermal resources. 
Although many factors ma! har.e 
influenced the lessre's decision. one of 
the most likely reasons for utilizing thc 
geothermal resource i s  the overall l ow 
cost of energy. The blhlS bclieves that 
the value of the resource stiol.ild be no 
less than the value of fuels displaced by 
the geothermal resource. 

The MMS has cnreful!y considered the 
comments of the second commenter and 
has decided not to revise the regulations 
as suggested. The five-step allernative 
fuel methodology varies little lrom the 
MhlS-proposed me thodolc3;y. und there 
appears to be little or no adva2tage to 
the commenter's suggestion. Regarding 
the suggestion to change measurement 
points to determine inlet and discharge 
enthalpies, this issue i a  the 
responsibility of ULM. The coninirntcr's 
sctpgestion that "c;cscading ' should be 
addressed in the rvgciliitions O l 3 0  hss 
merit. kiowevcr. tbe issue of royalt ies 
duc on geothermal rcsoi~rr.('s utilized i r ~  
cascading strps is strtiiqhtforward: the 
lessee is responsible for p a \ i n g  royai ty  
on the to ta l  therm:iI enr.rgq. > icldcd by 
the resource. B e ~ i i i s e  this ccincepl may 
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be  complicated by the lcssee allowing 
other operators to utilize the resource, 
MMS will treat the use of geothernial 
heat by a "cascade" operation on a 
case-by-case basis. 

One respondent observed that the 
method for calculating the Utu's utilized 
[dispIaced).undcr the alternative f u c l  
approach should be prcscrilied by Ilt.M, 
nut hlhlS. bccairse Ul.hl is rcspoiisililu 
for ensuring that reportcd salev 
quantities are correct. 

MA1S Response: The MMS believes 
that the equation for cqlculating thermal 
energy displaced. prescribed iri 
paragraphs ( c ) ( ~ ) ( i i )  and (d) ( l ) ( i i )  of 
5 206.355, is necessary to ensure proper 
valuation and therefore should remain 
in the final rule. The MMS does agree, 
however, that BLM has the authority to 
establish the methods and frequency of 
me a s  u r i ng resource pa rii m e t e r s 
(ternperattire, volume, etc.), a$  well a s  
the conditions for calculating the 
cumulative amount of tlrermal energy 
displaced (hourly cumulative, monthly 
average, etc.). Language l o  this effect 
has been added to the subject 
paragraphs in the final rule. 

used to value these lessee-owned and 
used direct utilization resources? 

to MMS's proposed alterriative fuels 
methodology discuused above. no 
alternative methods for valuing the 
lessee-owned and  -used direct 
utilization resources weie offered. 

in the calculation of thermal energy 
displaced (proposed 0 206.3j5(~)(2))? 

Only one comment w n s  received on 
the applicability of using the efficiency 
factors in MhlS's proposed direct 
utilization valuation equation. The 
commenter stated that hllL1S's definition 
uf  an  efl'iciency factor fails to account 
for the differences in heating values 
(and relative thermodynamic 
efficiencies] rrpresented by the dillerent 
fuels and does not account for the 
conversion efficiencies of the wide 
variety of potential heat conversion 
apparatus. Each conversion apparalus 
has  a "like-new" conversion efficiency, 
and a lower operating elficiency 
controlled by the state of cleanliness 
and mainteiiance. The comrnentcr 
reconiniended that ruttier than a n  
arlitrcrry selection of a single numerical 
efficiency factor applied to a wide range 
of apparatus, with a wider efficiency 
range also governed by the type of fuel 
burned, hlMS should adopt a range of 
probable efficiencies a s  provided by 
DOE or the Solar Energy Keseorch 
Institute. 

M M S  Response: The AlhlS believes 
that the regulation governing efficiency 

( 2 )  What alternative methods may be 

Except for the suggested modifications 

( 3 )  Should efficiency factors be used 

factors is sufficiently flexible to 
accommodate alterna te efficiency 
factors proposed by lessees. The 
numerical efficiency factors are  believed 
to be reasondblc at this tirne. t Iowever, 
hfMS is prrpurcd to revise the factors by 
cimending thc final rulenidking at a l a te r  
d a l e  i f  one or more of the factors are 
s h o i v n  to be lcss than renson;ihle. 

(,I) I s  i t  rc:;istrn;il~lc to rcstric:t the 
ul lc r i ia t ivc  f u t l  to one tha t  would 
norrir~lly bc u s e d  in a givcn direct 
utilizdliori p r i l c e s s  at the location of  
u l i l i z ; i t i o i i  (~ i rc iposcd 5 ICG 355(c)(2)) 
iind. i f  so. ~ ~ l i , i t  c r i t v r i d  st:riiild he used 
to Oeturmine the  must  reasonable 
a Iter na live fu  e I? 

the qualifications and cri!eria for 
determining the most reasonable 
alternative fuel. The commenter agreed 
ivith hlhlS that the allcrnative fuel 
chosen should be the one t h a t  would 
normally be  used in a given direct 
utilization process at the location of 
utilization because geothermal direct 
use is absolutely site specific.The 
commenter siiggested that the lessee be  
required to identify the industry- 
preferred conventional fuel that would 
otherwise be  used in the direct 
utilization facility. In  addition, the 
commenter recommended that the 
lessee be required to define the price 
and availability of alternative fuels in 
the specific locale and also provide 
price and avai!ability quotations from 
potential supp l i c r~  in tha t  locale. 

A.lJIS licsponse: A lessee that values 
its geothermal resource by the most 
reasonalile alternative fuel methodology 
iu  required undcr paragraph (ej(3) of 
5 200.355 to notify hlhlS and provide a 
descriptinn of the valuation procedure 
followed. SuLh dcscription i s  intended to 
contain an explanation of t h e  selected 
alternative fuel and its valu a t '  ion. 

( 5 )  Should the methods of valuing 
alternative fuels be addressed in the 
final rulemaking and, i f  so, what criteria 
should he used to value the alternative 
fuel? 

administrative arid auditing difficulties 
associated with valuing an alternative 
fuel, a s  previously siimmnrized a t  
question 7 addressing valuation of 
geothermal resources iised to generate 
( t  1 cc I r i ci t y , one coni [iir ri t c r su ggc! st ed 
tha t  a val~iotion procedure for 
alternative fuels should be addressed in 
the rulemaking and offered that the 
v a l u e  should lie based on arm's-length 
contract prices (\\hich would be 
perioilic~;illy updated) received in the 
Iuciil rcI,iiI rniirket. 

tha t  there is not sufficient cause lo 
cstclhlish furnidl standards l o  value 

Only one comment was received on 

Aside from the comnients proclaiming 

A1.l I .S Rcspunsc: The hlL1.S believes 

alternative fuels in the regulation. Under 
paragroph (ej(3) of Q 206.355, a lessee is 
required to explain the nlternative fuel 
valuation methodology used under non- 
arm's-length or "no sales"  conditions. 
The MMS will evaluote the lessee's 
proposal for reasonableness on a case- 
by-case basis. 
(if) Volmf ion  Sinno'ortls-Ol,prodc,cls 

(1) Are the proposed procedures for 
valuing geothermal byproducts 
(proposed 8 206.356) appropriate and are  
there any alternative methods for 
byproduct valuation? 

the appropriateness of the proposed 
byproduct valuation procedure or any 
alternative valuation methods. The 
valuation standards published in the 
January 5,1989, proposed riileniaking 
are  adopted unchanged in this 
rulemaking. 

determine byproduct transportation 
allowances (proposed 5 s  200.357 and 
206.358) reasonable and  what costs 
should be allowed in the determination? 

Only one commenter addressed 
allowable costs in determining 
by product t rans p or la t ion a I I o w  a nces. 
The commenter suggested that a 
proportionate share of the cost of 
acquisition and maintenance of 
easements (for transportation facilities) 
should be deductible a s  transportation 
costs. The commenter also 
recommended that MhfS should have 
tile burden of demonstrating why 
specific expenses are disallowed when 
MMS excludes those expenses from the 
transportation allowance. 

M A G  Response: The h1hf.S intends to 
recognize the costs of acquiring 
easements or rights-of-way for 
geothermal byproduct transport n t '  ion 
facilities. The method of incorporating 
these costs in the transportation 
nllowance calculation would depend on 
their accounting disposition. For 
example, i f  the easement or right-of-way 
is acquired by R lump-sum payment at 
the beginning of operations, the cost 
would be  included a s  part of the lessee's 
capital investment. If  the easpment or 
right-of-way is held by periodic 
pnyments, the paymcnts would l i e  
inclutlcd as part of the lessee's operating 
and maintenance expenses. 
Alaintenance of the easements or rights- 
of-way would be included in the lessee's 
operating and maintenance expcnscs. 
The purchase of land to site 
transportation facilities might be eligible 
for 8 return on investment i f  the location 
is off the lease, is not located on  another 
Federal geothermal resources lease. and 
the lessee can demonstrate to MtLiS's 

No comments were received regarding 

(2) Is the method proposed to 
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satisfaction that the purchase of the off- 
lease site w a s  absolutely necessary. 

When MMS renders any  valuation or 
allowance decision, particularly those 
decisions disallowing certain expenses, 
it issues written documentation 
explaining the reasons for the decision 
and  citing the regulatory authority 
permitting the decision. This policy will 
l e  continued. 

(3)  Should the regulations provide for 
bypmduct processing alloivances and, i f  
so. how should they be determined? 

Three respondents comnicntrd on 
whetlier a processing Hllowrince for 
byproducts should be included a s  a 
deduction in the valuation regulations. 
However, no suggestions were offered 
regarding the procedures or criteria that 
should be used in determining the 
allowance. 

Two commenters opposed any 
processing allowance for byproducts 
because the royalty rate for such 
products is extremely low, a maximum 
of only 5 percent. One commenter 
advised that M M S  should not 
promulgate regulations in en 
informational vacuum due to its lack of 
experience in byproduct recovery 
technology. One  cornmenter was in 
favor of processiiig allowances for 
byproducts and  suggested that an  
nllowance be granted even when 
byproducts have negtitive values, a s  is 
the case when byproducts a re  disposed 
of to meet environmenta1 standards. 

IM~Z~S Response: The proposed 
regulations did not provide for 
processing allowances for geothei nial 
byproducts. None of the comments 
received convinced MMS to change the 
proposed rule. The final regulations 
require that the lessee niust bear the lul l  
responsibility and expense for placing 
geothermal byproducts in marketable 
condition. 
(e) Miscellaneous issues Addressed in 
I'reanible 

(1) Should FvlMS grant transportation 
allowances for the lessee's costs of 
delivering the resources to a point of 
utilimlion (powerplant or direct 
utilization facility) off the lease. u n i t  
area,  or participating area? 

Six commenters addressed the issue 
of grim t i  ng traps por t s l ion al I O W ~ ~ C C S  
for delivery of the geottwrrrial I ' C S ~ I U C C  
to a point off the Iense. unit. or 
participating area,  Three coninirntcrs, 
including two from States and  one from 
industry. opposed any transportation 
ullowunce. They nrgucd that 
trrnsportotion to the point of utilization 
is H production-related cost, which 
should not be shared by the lessor. 
Ijowever, one of the comments was  
tempered with the suggestion that 

transportation allowances might be  
considered if the transportation results 
in an increased value of the resource to 
both the lessor and  the lessee. Three 
corn m e n t e r s representing industry ' 8  
position favored transportation 
allowances, argliing that value should be  
established a t  the wellhead and any 
transportation costs. including gathering 
f roiii t  h c production fa  cil i t  i  e s to the 
utilization facilities, a re  post-production 
costs that should be deductible- 

Ali\lS Response: The lessee's 
res p on sib il i t y to e ff i ci r i i  t I y 1 r;i lis por t the 
resource frurn the rvc1ltic;id to the point 
of utilization has already been 
discussed. The hlhlS maintains its 
position that gathering and 
transportation are production- and/or 
marketing-related costs that should not 
be shared by the lessor. 

hydrogen sulfide abatement facilities 
(and other facilities to mitigate 
environmental hazards] a s  part of the 
determination for generating deductions 
under the  netback procedure? 

Two cornmcntcrs, both from Stales, 
strongly opposed any allosvance for 
costs associated with the mitigation of 
environmental hazards. They cite that 
geotherrnal operators are bound by 
variuus IeRi i I  requirements [Federal. 
State. and locbl)  tind I i ~ i i s c  t i i r n i g  to 
ensure the e nv i r o n nic ii t is adeq II a t cl y 
protected. One of the commenters 
suggests that any deductions for 
environmental mitigation in elfect would 
be a subsidy to the environmental 
polluter. The ollicr comi~i[~nter believed 
that expenses associated with mitigating 
environrneritiil hazards tire cgsts of 
extracting the rrisource nnJ placing it in 
marketable condition. 

Two commcnters, one from industry 
and  one from an industry trade 
organization. favored deducting the 
costs of hydrogen sullide abatement 
facilities and other facilities required for 
the mitigation of environriirnttil hazards. 
They argue that ab:itement facilitics a re  
an  integral part of the poiver-generating 
opera ti un  , end b P  ca  u sr g r o t h r r in a I 
rcsourci!s i v i t t i  higllcr I ~ i c l s  of 
contaminants a r e  inole c x p e i i s i v e  to 
use, they have less viilue. 

geo t he rm ;I I o p  r r n t o r s i t  r  r' r I: spo n s i  bl e 
under t h r  l easc  ! ( s i  i i i q  a i i ( 1  vi11 ioiis lcgiil 
reqriircni~nts to c ~ p ~ ~ r i i t c  \lie leii!;e und 
manage the rvsoiirce i n  ; i n  

environrncn t a I ly sound ma nner. Af tcr 
giving the i s sue  of  hydrogrn sulfide 
ubii tcnicii t r:lc:ili t i p s  carefu l  
cons i tl c r 11 t i  o n ,  !io iv e v(: r. !AXIS bi! I ievca 
that R distinction must bc driiv:n 
bet ~ v e  c n ni i t  i  sa t i  ng e n v  i  ro n 111 Pi I I ii I 
ha z ;I rd s associate cl v.fi t h gco t h r rinal 
production and mitigtitiii: 

12) Should h1hlS allow costs of 

MAfS Rps9oi:se: The hlklS agrees that 

environmental hazards associated with 
geothermal utilization. The MAlS agrees 
that hydrogen sulfide abatement 
facilities are an integral part of the 
gcnrrating facilities utilizing the 
geothermal resource and therefore 
should be an  allorrable capital cost in 
determinirq the generating deduction. 
The reguli4tion in paragraph (bJ(2) of 
9 WG.354 is modified accordingly. Other 
facilities to mitigate environmental 
haznrds can be included if they are 
shown to he a n  integral part of the 
powerpliin 1. I forvevcr. hlMS ma intir ins  
its positicin t11i1t reinjection of 
geotlicrmal effluent i s  a pwduction- 
related operation. Accordinplv. the costs 
of effluent injection equipnieiit- 
including pumps, contruls. and pipes 
regardless of their location--are not 
allowable capital investments. Likewise. 
the costs of mitigating any otlirr 
environmental hazards t h a t  are related 
to production are to be borne solely by 
the lesuee. 

(3) Should processing allurvances be 
granted for geotliermot resources used in 
direct utilization processcs? 

No comments irere ofrered justifying 
the application o f  processing allocs.ancas 
l o  direct utilization technologies. Three 
comnirnters opposed a n y  such 
trllorvnncir. with one ratiuiializirig that 
the lure of inc.qwnsive gcullic.rmal heat 
and l ow operating costs ol is i~l  a n y  
investment costs necessary to use the 
heat. 

resources used in direct uliliziition 
facilities are not processed or converted 
to tinother form of energy i i s  i n  B 

powerplant. The hlhlS can f i r i d  no 
ra t iona I basis to grant p rQ c r  5 i i i  R 
allowances for direct u t i l i za t ion  of 
geothermal resourrcs. 

1V. Srction-by-Section Analjsis and 
Response to Comments 

comments receivccl 011 s r r t i o i i s  o f  the 
regul ii t ion s not a dd r DS s 6.d h y t li e 
selt~cted i ssucs  c l i s r r i s ~ r r l  i l l  1 1 ~ 1 r t  Ill 
iibovc. Cornnicri~s weir n o t  ri,cc:ived'on 
every scction of the proposcd 
regula lions. Consequently. tliclse 

scctioris 11i;lt M'r;p n o t  c! i , i r*qrt l  
sigiiifi(:;iiitly f i r i r i i  tlir ~ 1 1 0 1 1 o ~ . ~ i l  ;III! nul 
tl i  sci i  R sti Cl 1ii r I Ii r r in t Ii i  9 11 r i . I  i 1 1  I b I e .  
Changes niadc tu { l ip  pruiiiisr(1 
rcguliitions R S  B result o f  t l iu coriiments 
rncrived on the sclct:t(:d issucs are 
briisfly siirnnlariTcd. ( J t I i i , :  srLtioris ore 
u t lc l rc~sr t l  to t l i c  vxt1:rit tt1c-y u r e  
chiingcd. The purpose of  r;ic:h section 
d i s c u s s d  is briefly drscr i l~rd  The 
prcamlilo of the propoaed rr;iilations (54 
1-11 353. janunry 5. 1939) ma! i3o 

h f M S  Rcsporr (7: Ce u t h 1 ,  r rn a I 

This part of the prrainiilr Ioc.usr,s on 



consulted for additional tlcscription of 
selected sections. 
Section 202.351 Royalties 011 

Gcothcrrmal Resources 
The proposed paragraph (d) of 

$ 202.351 provided tbat royalty would be 
assessed on  insurance paymenls for 
resources unavoidably lost unlcss the 
lessee is self-insured. Two conimenters. 
both from States. objected to thc 
cxcluuion of royultlcs on 3(:lf irisurunce 
payments. They claim that insurance 
proceeds, whether received for self- 
insurance or otherwise. represent 
payment for production and  that the 
exclusion of royalty on self-insured 
payments discriminates between the 
small operators who cannot afford to 
self-insure and the large companies. 

MMS Response: The hlhlS has 
determined that royalties tire due only if 
the lessee receives insurance 
compensation from a third purty. No 
royolty is due where the lessee self- 
insures primarily because the ingurance 
compensation usually represents 
internal funds rather than an outside 
source of income. The proposed 
regulation is adopted without change in 
the final rule. 
Section 202.353 Measurement 
Standards for Reporting atid Poyiilg 
Royalties 

units of measurement for reporting 
geothermal production for royalty 
purposes. Comments addressing this 
section were discussed in part 111 of this 
preamble. The final rule ie  modified to 
allow for multiple units of measurement 
lor reporting direct-utilizu tion resources. 
Secfion 206.351 Definifiuris 

This section defines terms specifically 
associated with valuation of geothermal 
resources. The terms defined here may 
have different meanings for other 
Agencies' regulations and should not be 
confused with other intended usages. 

"A u di t "-AI t houg h no coni m en t s 
were received on this term, the 
definition of audit is revised in the final 
rule to accommodate the nieariirig and 
intent of present and f u t u r e  rules 
regarding audits contained in 30 CFR 
part 217. The words ' I '  review, 
conducted in accordance with generally- 
accepted accounting and Huditing 
standards, of ' ' * "  are replaced with 

procedure having the same 
meaning and  effect a s  that described a t  
30 CFR part 217 for verifying ' ' * . ' I  

in part 111 of this preamble, this tcrm is 
deleted because of the niodification to 
the method of calculating generating 
cost rates/deductions. 

This section establishes consistent 

6.. . 
"Generated electricity"-As discussed 

"G roe s pro c r  ed s"--Four corn men t ers 
suggested niodifications to the definition 
of  "gross proceeds.'' One State 
commenter recornmended that cnpacity 
payments be specifically cited a s  part of 
gross proceeds. f forvever. a n  industry 
commenter suggested that capacity 
payments be explicitly excluded from 
the drifinition of gross proceeds bemuse .  
capHcity paynicnts depend on the 
uttritiut(~s of tliu powerp lan t ,  rcitlier thon 
t l ic  ~ C S O U I C L ' ,  a r i d  may bc niildu during 
periods of nonproduction. Another State 
commenter reconimended that the 
language "or which could Hccrue" be  
added after the words "consideration 
acci.iiing" in t he  definition to clarify that 
hIXlS intends to include all 
consideration clue under a contract. 
whether or not actually received by the 
lessee. The last commenter (an industry 
trade organization) suggested that the 
definition was too broad and  
recommended t l iu t  tax reimbunernents 
(or  refunds) and any payments the 
lessee receives for services such a s  
wheeling, effluent injection. hydrogen 
sulfide abatement, and other operating 
expenses he excluded, a s  these 
ex p eri s e s / re i m 11 u r se m e n t s h a ve no 
relation to the resource. 

AlillS Response: The capacity 
payment issue has been discussed 
previously. The MklS clcarly intends 
that capacity payments be a part of the 
"tottl p;iyments received for the ettle of 
electl.icity" and believes that the "total 
payments" term is sufficiently inclusive 
for this purpose. The hlMS believes that 
the phrase "or which could accrue" 
following the words "consideration 
accruirig" in the first senterice of the 
definition is unnecessary; the intent of 
this phrase is enibodied in the last 
sentence of the definition. 

Production and production-relatel.1 
operations are lease otiligations which 
the lessee must perform at n o  cost to the 
Federal Government. The services listed 
in the definition, except for wheeling 
and  hydrogen sulfide abatement, a re  all 
benefits that a lessee may receive for 
production under the terms of a 
geothermal resources salrxs contriact and 
thus are considered part of the value (for 
royulty purposes) for l easc  production. 
Wheeling and hydrogen sulfide 
nbatenient are  clcleted in the final rule 
beca u s  e t h I: s e o p c r a t i  011 s R re n ss ocia led 
with utilization of t h e  geothermal 
resource rilthcr than production; any 
reimbursements the lessee receives for 
these operations would be deducted 
from the lessee's costs of performing 
t!iem when calculating the transmission 
and generating cost rates under the 
netback procedure. 

"Plant tailgatc electricity"-As 
discussed in par t  I11 of this preamble. 

the definition of plant tailgate electricity 
is modified to include any electricity 
generated by the powerplant and 
returned to the lease for lease 
operations. 
Section 206352 Valrrotion Staitdurdsl 
for Electricol Generolion 

This section estiiblishcs the method' 
for  viiluing geotlicrnial resources uscd 9 
generate c!lcctricity. Vuliicition mr!thotIs 
are dcycribcd ticcording to the type of' 
transaction under which the resource is 
disposed: arm's-length s;!leu, non-arm's- 
length sales, and "no sales." hlany of 
the issues surrounding the valuation of 
these resources were addrcssed in part 
111 of this preamble. 

Paragraph (b)(l)(i)  of $ 206.352 defines 
the value of those geothermal resources 
sold pursuant to an  arm's-length 
contract as  the gross proceeds accruing 
to the lessee. One State commenter 
objected to the use of arm's-length 
contracts for valuation purposes. Citing 
the necessity to utilize geothermal 
resources at  or near the wellhead, the 
commenter questioned whether open, 
conipetitive markets for geotliermal 
resources actually exist and whether a 
producer is able to obtain fair-market 
value because i t  may be forced to sell i ts  
production to whatever purchaser is 
available in the vicinity. (The lack of a 
typical open-market environment for 
sales of geothermal resources is also 
acknowledged by the geot herma t 
industry, a s  indicated by remarks made 
during the public hearing.) The 
commcnler recornniended dele ling the 
B rm's-leng t h methodology for valuing 
geothermal resources, or, in the 
alternative, abandoning the benchmark 
system so that arm's-length contracts 
are merely one indicia of value to b e  
cross-checked against vther iiidicia. 
such a s  netted-back value. As ilnother 
a I tern a t i  v e, t I i e corn m e n t e r 
recomniended nmending the derinitim 
of "arm's-length contract" ( a t  5 2063.351) 
either to (1) place upon the lessee the 
affirniative burden to establish that its 
contract wiis negotiated in a n  opcin. 
competitive markct, or (2)  perrnil 
auditors to rebut the u s s u m p t i o n  that 
such contracts were nrgotiafed i n  a n  
open. competitive market. ('I'liis 
comment also applies to paragraphs 
(b ) ( l ) ( i )  of $ 3  20G.355 and 206.358, 
vi1lu;ition standards for direct utilization 
resources and byproducts. respectively.) 

M A L S  Response: The MMS recognizes 
that geothermal resources do not h a v e  
an  open market in the conL-entional 
sense. Nonetheless, MbIS maintains its 
position that prices established i:. arm's- 
length sales contracts are  reflective of 
market value on at least a local level. 
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The MMS has discusscd the issue of the 
arm's-length gross proceeds standard a t  
length in t l i e  preambles to the oil aiid 
gas valuation regulations effective 
March 1,1988 (53 FR 1184 and 53 FR 
1230); the reader is referred to those 
clocumrnts for a f d l  treatment of the 
issue. The h lMS finds no justification lo 
abandon t he  arm's-length gross 
proceeds criterion for geotlicrnial 
valuation and  believes thc rppuliition 
allows sufficient discretion in accepting 
or rejecting arm's-length contract pi ices 
09 virluc. 

An indudtry trade orpariization 
objected to the provisions for 
"monitoring" and "review" of  the 
lessee's values used to report royalties, 
reniarking that such activities presented 
the possibility of unnecessary 
involvement by hlMS in the lessee's 
operations. The commentcr 
rccommendcd that lessees be provided 
with the opportunity to arrange for a n  
independent third-party audit rather 
than a n  audit to be perlormcd only by 
hlMS. 

MMS Respoiwe: Monitoring and 
review activities a re  well within the 
purview of MMS. Audits will be 
conducted tiy Mh4S or its designated 
agent, or by other Federal Agencies 
having jurisdiction in such ma:ters. 

address only the  valuation of 
geothermal resources sold under non- 
arm's-length contracts. The weighted- 
average method, as proposed, has been 
deleted a s  the first valuation benchmark 
and  replaced with the minimum value 
criterion, and the revised weightcd- 
average method, a s  described in part I11 
o l  this preamble. l h e  netback procedure 
and  "other reasonable methods 
approved by MMS" are scparatcd and 
assigned secondary and tertiary 
benchmark priority, respechvely. l i e  
notificatioii requirenierits of this 
paragraph are maintained at  

Paragraph (c) of 5 206.352 is revised to 

&ciignated paragraph [cJ(2) of 
p 205.352. 

Paragraph (d) of p 206.352 is added to 
iiddrcss on!y the valuiition ol  "no salcs" 
g C O l h C r m i l 1  resources used to genera te 
electricity. The rationale for this 
revision is discussed in part 111 of this 
preamble. Subsequent paragraphs are 
rcdcs ig n i i  t cd 11 cco rd i ng l y ;I n d modi f i cd 
I i y  adding refcix!nccs tu  i icw piir;igraph 
(d)  where appropriate. 

originally proposed a s  paragraph (dJ(2) 
of  0 20G.352, requires the lessee to make 
available to MMS and other authorized 
personnel a l l  documents and other 
illformation necessary to support a 
value determination. An industry trade 
organization objected to the requirement 
obligating lesscee to disclose valuation 

Paragraph (e)(Z) of 3 206.352, 

information to Sta te  rcpresrntatives. 
l 'hc comnicntcr recoiiirnciitltrd tha t  
"autliorized person" be d ~ f i i i r d  to mean  
an  individual acting on  b1:11a!f of hlX1S 
under  contract. coopera!ivc agreement, 
or other authorization. ['I !lis ccrrnment 
also applies to retlcsigiiatcd pari igr i iph 
( e ] ( 2 )  of (i 206.355 niid par;igriiph (c1)(2) 
or 5 200.350.) 

A1iLl.S Respoiisc: The hlhlS agrees in 
principle with the coininciiter's 
sriggestion. but docs not believe a 
definition of "authorized prrson" is 
nccrssttry. Refcrcncr9 to St;i\c 
rcprcscntcitivcs t int1 ( t i e  0flit:c of t he  
Inspector Gerirr;il (OIC:) of flie 
Ucpar tment  of !lie Interio:. are deleted in 
the final rule a s  being unnemssary, 
although their absence frnni thc rule 
does not mean that tlie lessee is not 
required to provide State and OIG 
representatives t he  informiition at their 
request i f  they have jurisdiclion or h1MS 
authorization. The hlhlS believes the 
modified language sufficiently conveys 
t h e  intent that only tliosc 
representatives who Lire authorized to 
conduct audits have access to the 
required i i i  forma t i  un .  

Paragraph (f)  of 9 2u~i .357,  originally 
designated as  paragraph ( e ]  of 5 20G.352, 
requires the lessee to pi iy  ac!ditional 
royalties p l u s  interest i f  hI:,IS 
determines a higher vnlue of ttic 
resource tliari that used by the lessee for 
royalty calculations. An industry trade 
organization urged that because the 
lessee i s  rc3pon.;i\)Ie Tor intcrcst 
payments o n  underpayment of ruj,altics. 
the lessee should liketvise reccivc 
iiilerest when excessii'e ro) nlty 
payments arc rnnde to satisfy h 1 h S  
i,crlu ire men Is .  ('1'11 is co tiinii: II t ;I Is0 
applies to paragraph If] of § 2 ~ 5 . 3 5 5  and 
pnrajirnl~li ( e )  of 5 2(?5,35G.) 

Steam Act docs iict p rov i t lv  Tor interest 
compensation diic to roi.:ilty 
overpayments. 'The hlhlS has n u  other 
statutory authority permittirig such 
coni 1: ens ;I t i o ri. 

~ ~ o s s  \,iocrods ;is ininimun~ value where 
g t ~ ~ ~ t h ~ ! r i i i ; i ~  T C S I I U I  c v q  i i r  I! tlirr,r:lly sold.  
'1 he final rule is niorlified b y  d[nlcting 

pursuant to arm's-lcrigtli or non- 
arm's-length contracts" arid simply 
rcfercncing rcsourccs "directly sold." 

7i~oiisnt1ss~oii Uerioclio/is 
Parnjiraph ( b ) (  1 J of 5 20G.353 describes 

ttic basis for deferminirig a transmission 
line cost rate. No comments were 
received. t lo:cc!vrr. since pulrliration of 
the proposed r u l c n i a k i ~ g <  hlhlS has  
become aware of transmission l i n e s  that 
service porverplonts utilizing non-  
Fcderal gcotlicrnial rcsourccs in 

AIAfS Respoiise: l ' he  C;c*c~tltcrinal 

Paragraph ( t i )  of 5 ZI2F.352 c:;!ilblished 

63. , (I 

St:<;f/Of I 353 / l t ! / / ' / ' / J  f /!IC! / ;O/J Of 

addition to ones utilizing Federal 
resources. ?'he h4MS will not share in 
the costs of transmitting electricity 
generated by powerplants utilizing non-  
Federal gciitliermnl resxirccs. 'I'his point 
is cliirific~rl by adding a t  the end of the 
f i rs t  scntciice "' ' fur  the purpose of 
ti~;insriii~tiiig elcctriLity attriliiitable and 
nllocnlile tu powcrpl;\r\ts utilizing 
1~odei.cil gr*otlicrnial resources." l'lic 
intent is that tr:irisiiiissioii lirie costs 
must be allocated bctweeri powerplants 
u t i  I i z i I I g n o  n - Fe d e rill e o t ti  e r m n I 
rcso\irr:t!.q jintl thow utilizing Fedcriil 
rcsourccs, ;ind only those t ronsni i ss ion  
line costs atlributable to powerplants 
utilizing Federal geothermal resources 
may be included in determining the 
lessee's transniission line cost rate/ 
deduction. 

Paragraphs (b](  1) of 3 5 206 353 ar id 
206.354 also provide alternative 
accounting periods for the transmission 
and generating deductions (third 
sentence). L;!n:riny is added to 
§ 200.353(b](l) in the final rule to incltide 
an  accounting period for the 
transmission deduction that is 
cuiricidcnt with tlie same month in 
which the powerplant was placi!d into 
scrvice. Both wctions are Inodilied ir i  
t!ie final rule by repositioning and 
rewording t he  language requiring 
transmission aiitl  generating dcducfion 
periods to coincide. 

hlodifications common to paragraphs 
( t i ) ( % ]  of $ 5  200.353 and 206.354 were 
discussed in part 111 of this preanible. 
Briofly sunimarized, the languagc 
explicitly excludiiig real estate 
purchases froin ;\l\owahle capital cos\s 
(invcstrticnts) iri the srcond sentrnce is 
t lclctccl iri thr Fir i : r l  rule and n e w  
Ic!ng\i:igc is iirld(:d as  a third srntcncc IO 
nllo~v coiisi(1i~r:ition of a return on real 
r s t a t e  CO:;IS i f  their necessity is 
d~~rnons t ra lcd  by  the lcssoe a:id 
n7provcd 115' hlhlS. ?'he !errninnlogy 
" f ixcd  ;issi!ts" iii  the sccoritl sentrnce is 
ch a 17 y d to I '  rl e p r c ci a b1 e ass:: t s" to 
clarify hthlS's gcneral inten( regarding 
illlowiiJ~Ic! i i i v r ~ f m ~ n t  costs. 

206.354 est : r l i l ish  overhead costs a s  
allowable operating and maintenance 
expenses in de t rrmining tlie 
triiiisrnissiori ; i r i d  ~c3iicr:itinfi cost  r ; i Iw/  
d~:t~ui:l ioiis  ~ii idr~r the iic!fhiir.k v i i l u a t i u n  
procedure. Otic State commcntcr 
reconirnendcd t h a t  overhead cosls be 
niore ~ x p l i c i t l y  defined. For exaniplc. 
l i>gal fees, accounting functions, 
coiiiputcr tiiiic, and other furicticrns 
performed at the corporate level and 
belonging to the gcotherrnal projcc: 
were cited a s  ovrrlicad costs tt at sliould 
be spccifically identified. 

1)iir : igri i j iI ig [ I i ] (2]( i i i ]  of (i 5 2(~( i  353 and 
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hJh1.S R C S ~ O I I S C :  The h.lMS iigrees that 
a more explicit listing of overhead costs 
rvould be  beneficial. brit belicves the 
proper place for such detail is in the 
forthcoming Ceothermiil Peyor 
flandbook. 

and 206.354 establish the method of 
computing depreciation and include a 
prohibition on de p re ci a t i n g e q i i  i p m e n I 
below a reasonable salvcige value. An 
industry cornmcnter reconimentled that 
depreciation under the netback 
valuation procedure be allowed on the 
fu l l  costs of installing the power 
generation and transmission facilities 
without a reduction for sHlvage value. 
They argued that a salvage value is at 
best a "guesstimate" and in fact may be 
negative for facilities in remote areas. 
hihlS Response: As discussed above. 

salvage value is defined to be net of  
dismantlement costs. Salvage value is 
not a depreciable cost: therefore. i t  
should be subtracted from the lessee's 
capital investment prior to depreciation. 
The MhlS recognizes that some 
equipment, particularly transniission 
lines, may hove zeru selvage value arid 
will accept such value i f  adequntely 
demonstrated by the lessee. The h1h.E 
realizes that a salvage value will be a 
lessee's best estimate; but because MMS 
does not share in the profits (or losses] 
due to facility dismantlement. it will 
generally acccpt a 1essc:e's estimated 
salvage value if that vriluc is reasonalile 
and is adequately supp(irtcd. 

As discussed in part Ill of th is  
prcanible, hlhlS intend:i to consider 
depreciation periods oilier tliiin tliose 
based on the term of an  electricity sales 
contract, if the lessee can  demonstrate 
to hfMS's satisfaction that an  
alternative depreciation period is 
reasonable and  justified. The first 
sentence of paragraphs (b](z)(iv)(A) of 
9 8 2013.353 and  206.354 is modified in the 
final rule to clarify this intent by 
replacing the clause " *  ' ' unless the 
lessee can show o!hsrwise" with '*' 
or other depreciation period acceptable 
to hlh.1S." 

Paragraphs (b)(2)(v) of $ 8  208.353 and  
206.354 establish the rate of return to Le 
used in determining the retiirns on 
investments for transmission lines and 
powerplants. As discussed iri part 111 of 
this preamble, MhtS h a s  dcterriiined that 
ttie rut( :  of return on thctsc invcstrncnts 
should be 2 times Stnntliird and Poor's 
industrial DDB bond rate. 'I'he first 
sentences of these paragraplib. are 
modified accordingly a n d  are reworded 
for simplification. The nccoiitl seritarices 
i i r e  modified to refer to arinu,il 
deduction periods r a t h x  than operating 
years or periods. The third sentences, 
which prcscribe the month in which thc 

Paragraphs [b][Z)(iv)(A) of $ 8  206.353 

rate of return is annually redetermined. 
fire reworded to refer to the same month 
bcginning thc annual deduction period 
chosen pursuant to paragraphs (bl(1) of 
the scctions. 

Paragraphs (c )  of 9 9 2063.353 nnd 
206.354 originally established threshold 
limits on monthly transmission and 
generating deductions. Three 
comrnenters (industry, an industry trade 
organization, a n d  an industry 
re presen I a t i \ .e) object ed to t h  e lirni ts. 
They contendcttl that the costs of 
g e n era t i  n g a t: d t r a n s m i t t i n g e I e ct ri ci t y 
are real costs orid should not be 
siibjccted to arbitrary restrictions. One 
cornmenter expressed concern that the 
monthly app!icaticJn of the transmission 
and genera1ir.g cost rates may lead to 
inequities in v u l u i n g  the resource i f  the 
limits remain in place because seasonal 
adjustments in the electricity pricc rates 
could result in relatively low gross 
proceedfi. 

h1hl.S fiesponsc: As discussed in part 
1 1 1  of this preamble. h.1LlS has 
determined t h a t  the threshold limits on  
transmission and generating deductions 
are unnecessary. Paragraphs ( c ) ( l )  and 
(c)[2) of 5 2013.353 and'206.354 are  
d e I e t e d accordingly. However. total 
deductions (transmission plus 
generating) are not allowed to reduce 
the value of the geothermal resource to 
zero. Language statixg this caveat 
appears us new paragraphs (c) of 
3 3 200.353 and 2OG.354. 

Pardgraphs ( d ] ( l )  of $ 5  20'2.353 and 
206.354 establish the methods of 
adjusting royalty payments at the end of 
ttie accounting y c a r  when actual 
transmission and generating deductions 
(based on the occounting year's actual 
costs) result in royalty underpayments 
or overpayments. A State commenter 
objected to the crediting procedure 
when royaltics are overpaid duc to 
understated t i  ansmission and generating 
deductions. T h e y  argiled tltat any 
mechanism for praviding a credit must 
take into account the gross proceeds 
requirement; thus any credit extended in 
a subsequent month beceuse of 
overpayment using the netback method 
i n  a prior month must not result in a 
va luc  that is less than the lessee's gross 
proceeds for the prior month. 

hlAlS Response: This comment 
p rc s 11 m ;I 1 1  I y re fci r s  to no n - a rni's-le ng  t h 
sitiiutiorie, since both gro99 proceeds 
rind tlie net!)cic:k v i i l u e  iire involved. The 
hlhlS does not perceive Q prolilem with 
the proposed crediting mechanism. I f  the 
rccalcalatcd dcdl.icticins result in 
rictl i ; ick values t h d t  a r e  I c s s  than the 
lessee's  g i05s  proccrtis  iintier a nori- 
ti r rn's. I eiig t t i  con I r;l c t .  the ni  i n i m iini 

royalty tvill he based on the gross 
procccdu a s  requirpd by 8 2ofi.352(11). 

Accordingly, no credit would be  due the 
lessee. 

New paragraphs (Q are added to 
5 9 206.353 and 206.351 to allow for the 
recoupment of royalties attributable to 
actual dismantlement costs in excess of 
salvage income, a s  discussed in part IU 
of this preamble. 
Section 206.354 Determinotion of 
Generotins Dedrictions 

Paragraph ( b ) ( l )  of 3 208.354 describes 
the method of calculating generating 
cost rates. As discussed in part I1 of this 
preamble, the MhlS is modifying the 
method of calculating generating cost 
rates by using plant tailgate electricity 
rather than generated electricity. 
Accordingly, the word "generated" in 
the third sentcncc! of this pariigraph is 
replaced with "plant tailgiite" in the 
final rule. 

Paragraph (b)(2) of 3 206.354 describes 
in general terms the wpitiil r.osts 
allowed for cornputin: ii generating cost 
ril te. As discussed in part 111 of th i s  
preamble, MhlS rccogiiizes !hat some 
cquipment associated with the power 
conversion cycle may be located et or in 
the well, such a s  separators or 
downhole pumps used to meet pressure 
specifications of the power conversion 
equipment. 1'0 allow for these costs, the 
final rule is modified by adding at the 
end of the second sentence " *  ' or a re  
required by the design specifications of 
the power conversiori cycle." 'I'he third 
sentence is modified in the final rrile by 
deleting reference 10 hydrogen sulfide 
tibirtement equipment and other 
pow e r p I u n t f a ci I i t i e s ins t ti I I I: d to 
mitigate environmental hazards becnuse 
h4MS has determined t h R t  this 
equipment is an integral part G f  a 
powerplant operation. 

further addresses the method o f  
calculating generatii:g cost rates. is 
modified in the final rule by replacing 
the word "generated" with "plant 
ta i!ga le." 
Sect ion 206.355 Va/i! u I Ion Slandards 
for Direct Utilizotion 

Proposed puragrnph (c) or 9 2G6.355 
es t i t  b I i s lied a bench nia  r I\ system for 
valuing direct use geothermal resources 
sold under non-arm's-length contracts or 
not sold birt iiipterrd tlircc:lly utilizcd by 
the lessce i i i  its own utiliz8tion facility 
("no sales"  rcsources]. The first 
berichmark desigiiiitpd the weighted- 
average method for valuation. 11s 
d i sc u s  sed pre v i ounl y for  g r! o I tier in :i I 
resources used to generiite electricity 
and sold under n non-arm's Irngth 
contract, b1MS has rejected the 
pro p o s e d w c i g h t e d- a v e r a g e V A  I u 3  t ion 

Paragraph (bl(3) of 5 206.354, which 



57274 Federal Register / Vol. 56. No. 217 / Friday, November R. 1991 I Rules  and Rcgulations 

niethod and deterniincd that a lessee's 
gross proceeds received under its non- 
arm's-length contract must be 
considered in any valuation scheme. 
Also, MMS determined that arm's-length 
sales of significant quantities o f  
geothermal resources to the same 
facility wou\d be considered if the non- 
arm's-length gross proceeds were not 
acceptable. Accordingly, this section is 
revised to reflect that position. A new 
benchmark system incorporating MMS's 
gross proceeds philosophy and the least 
expensive, reasonable alternative fuel 
approach is establishcd to vulue those 
direct utilization resources sold under 
non-arm's-length contracts. Valuation 
standards for "no sales" direct 
utilization resources are reassigned to a 
new paragraph (d). 

The first valuation benchmark under 
revised 3 206.3551~) is similar to the first 
benchmark used to value electrical 
generation resources sold under non- 
arm's-length contracts (final rule 
5 206.352(c)(l)(i)): the gross proceeds 
received by the lessee under its non- 
arm's-length contract will be acceptable 
for royalty valuation provided those 
gross proceeds a re  not less than the 
gross proceeds derived from or paid 
under the lowest-priced available 
comparable arm's-length contract for 
sales of geothermal resources to the 
lessee-affiliate's same direct utilization 
facility (the "minimum value"). If the 
gross proceeds under the lessee's non- 
arm's-length contract are less than the 
"minimum value," or i f  there are no 
available comparable arm's-length 
contracts, value will be  deterrnincd by 
the weighted average of the gross 
proceeds established tinder arni's-length 
contracts for the sales of significant 
quantities of geothermal resources to the 
same direct utilization facility. 'I'he same 
conditions regarding the availability and  
comparability of arm's-length contracts 
notcd for valuing the electrical 
generation resources are applicable to 
the direct utilization resources. 

If the first benchmark is not 
applicable, value would then be  
established by the second bcnchmark- 
the least expensive, reasonable 
alternative fuel approach 
( 5  208.355(c)(lJ(ii)). "Any other 
reo son able valuation met hod ti p pro vcd 
by MMS" is assigned separately a s  the 
third valuation benchmark in 
8 206.355[c)(l)(iii). This provision is 
intcnded to be  used only in those c;ises 
whero the lesscc ciin dvnionstrcitc that 
the first two bcnchmnrks nre 
unworkable or inapplicablc. I'lie 
notification requiremcnls of this section 
a re  maintained os  redcsignated 
paragraph (c)(Z) of 206.355. 

Paragraph ( d )  of 5 20G.355 is added to 
address the valuation of "no sales" 
direct utilization resources. I t  appears 
separately because in these sitiiiitions 
the lessee has no gross proccods for the 
sale of the resource (or a converted form 
of energy] on which to base or compare 
value. Valuation criteria are  established 
in a benchmark system similar to that 
for non-arm's length sales valuations, 
with the first benchmark at  paragraph 
( d ) ( l l ( i J  again considering prices 
established in arm's-length sales 
corilr.ict9 i i ~  a n i ( ' : i q u r r  of v ; i Iuc .  
A l t h o u ~ h  the Irssre  gcnr.r:illy will utilize 
only its own geothermal resources to 
supply the direct utilization facility, 
there may be some situations where the 
lcssee purchases additional resources 
from other partios for utilization facility 
consumption. These other purchases, i f  
arm's-length and of significant 
quantities. would provide a logical basis 
f u r  establishing value. Accortlirigly, 
valuation undrr the first benchmark for 
"no sales" direct utilization resources is 
the weighted average of gross proceeds 
established in arm's-length contracts for 
the purchase o f  significant quantities of 
geothermal resources to supply the 
lessee's facility. As with the clectrical 
generation resources. the acceptability 
of the gross proceeds undcr the arm's- 
length contractls) to value the lessee's 
production will be determined in large 
part by the volume and quality of 
resources purchased compared to that of 
the lessce's o w n  production; other 
contract elements such a s  time of 
e .\e c u t i o n , dura I i o n , terms, an d o t 11 e r 
factors affecting the disposition or value 
of the resource will also be considered. 

The sec0r.d benchmark under the "no 
s:iles" direct utilization valuation 
standards in 9 200.355(d!(i](ii) is the 
lcast expensive, rensonablc alternative 
f r i r l  mcthod. The hlhlS anticipates that 
t!iis procedure will be used to vnlue 
most geothermal resources used by 
lessees in the i r  o i v n  direct ut i l iz ,  t '  ion 
f < i  c i I i I i e s. "0 t I1 e r re a son :I b I e v n lua tion 
methods appruvcd by hi5lS" are 
assigned a s  a third bcnchmark in 
5 2~6.355(d)(l)(i i i) ,  with the intent that 
1111s benchmark can be uscd only when 
the lessee denionstriites that the first 
tivo benchmarks n i  e uriworka1)lc .  

Al l  parilgriiphs following ~ icwly  
dirsigriatcd p a r a g r ; i p h  ( d )  of 9 206.355 
are rcdesigna led accordingl!.: refcrenccs 
to n r w  paragraph (d]  are made where 
a[>i i roi i r i ; i le .  . 

& : o s 9  iiroceeds ( 1 3  niiiiirnuin viilue where 
gc~otlicrrni;il resources are directly sold. 
?he fin.i l  ru le  is modified by deleting 

* pursuant to arm's-length or non- 

l'iir:igr;ili\i [\I) uf 5 'LUO 355 cs\;iblishcs 

0 8 .  . 

arm's-length contracts" and simply 
referring to resources "directly sold." 
Section 206.356 Valuation Standards 
for Byproducfs 

of valuing geothermal byproducts for 
royalty purposes. Although no 
comments were received. paragraph 
(c)(l), the first benchmark for valuing 
non-arm's-length and "no sales" 
byproducts, is revised by replacing the 
"equivalent gross proceeds" 
rncthodology with the minimum valiip 
me 111 od o I og y , cons i s t e n t w i t h t h e first 
non-arm's-length valuation benchmark 
for electrical generation and direct 
utilization of geothermal resources. 
Paragraph (c)(1) is further modified by 
incorporating the provisions of the 
second benchmark (proposed paragraph 
\c)[2)). Thus. the first benchmark for 
valuing non-arm's-length and "no siiles" 
byproducts worild conipare the Icssec 's  
non-arm's-length gross proceeds w i t h  
the minimum value under available 
comparable arm's length contracts in the 
field or, i f  necessary to obtain a 
representative sample, from the same 
area. Again, i f  the lessee's gross 
proceeds are less than the "minimum 
value,'' or i f  there a re  no comparable 
contracts. then value is determined by 
tlie weighted average of the gross 
proceeds established under arm's-length 
contracts for the sale of like-quality 
products in the field or the same area. 
P;iragr;iph (c](2) is tlclcted and t he  
following paragraphs are rcnunibcred 
accordingly. 

Section 2OG.357 Bjproducf 
7ransportotion /~llorvarices-Ccrierol 

'1-his section cstalilishrs the 
conditions for applicatiun of byproduct 
transportation allowances. N o  
corn m e n t s we r e r e cc i v e d add 1.e s s i n g t h i s 
section. but the final rule is niodified by 
insorting refcrenccs to unit areas and 
piirticipating areas at appropriate 
places. l 'his chtinge recognizes that 
u ni t iza ti0 n con J o I i d:i tes v a r i o u 9 I ca  sc s 
into a single operatins unit without 
regard to separate ownership and 
establishes allocation of costs and 
btmefitu on a basis tlcfined in the 
ogrecmcnt. 
section 206 358 
U!,product 7ioiispor:ofioir / l l lvrt  aiiccs 

d e t c rm i i i  in 8 I r;i n s p o r t n t i  (in ti I Io ~ v i l  n ccs 
for ~ ~ ~ ~ ~ l h ~ ! r ~ i i : i ~  Ii\liriiduc I s .  I'iirrigrciph 
[b][2)  tlrscrilic:.s the ~ c ! n c r o l  costs 
allow ed in de t crniinirig a t ran s p u r  t ti t i  on 
allowance under noli-urrii's-lcngth or no 
transportation contrtict situations. The 
tcrrninology "fixed assets" in the sccond 

This section establishes the methods 

U c  f crn t iriot r on (~,f 

This section describes the rncthods of 
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sentence is changed to "depreciable 
assets" in the final rule to clarify h4MS's 
intent of recognizing only those costs 
associated with the capital equipment 
and facilities required to transport the 
\)ypnidUCt a s  part of the capital 
investment base. The parenthetical 
phrase "but excluding real estate 
p~lr(:liiises" in the second sentence is 
tlcleted ond a new sentence is added to 
a l l ow  considerution of a return on the 
cost of land purchased to ~ i l e  a 
transportation facility i f  the lessee can 
demonstrate the necessity for the 
purchase and the cost is upproved by 
tv1blS. 

Paragraph ( b ) ( ~ ) ( v )  establishes the 
rate of return to be used in computing 
the allowance when the transportation 
is performed by the lessee or the 
lessee's affiliate. In the proposed rule. 
MMS suggested a rate of return of 1.5 
times Standard and Poor's industrial 
BBB bond rate. Although no comments 
were received on this particular rate of 
return. MMS has re-examined the issue 
and determined that the 1.5 multiplier is 
not warranted. The MMS does not 
foresee byproduct transportation 
systems involving unusual design or 
extraordinary costs. Rather, they a re  
perceived a s  conventional operations 
analogous to coal and other solid 
mineral transportation methods. The 
final rule is modified by designating 
Standard and Poor's industrial BUB 
bond rate, without a multiplier, a s  the 
rate of return for determining byproduct 
t r ti n s po r t a t i  on a I low a nces. 

Section 212.351 Required 
Recordkeepirrg and Reports 

This section is modified in the final 
rule by incorporating the requirements 
of !j 212.352 (records and files 
niaintenance). Section 212.352 is deleted 
as being duplicative and unnecessary. 

The final rule also includes a n  
administrative amendment to subpart B 
of 30 CFH part 212 to remove the 
authority citation included therein. The 
authority citation for part 212 is included 
directly after the table of contents and 
before the regulatory text and therefore 
is not required under this subpart. 

V. Procedural Matters 

Ex FCI i I ive Ortfi? r 12991 

this document is not a major rule and 
does not require a regulatory analysis 
under Exccutive Order 12291. This 
rulemaking will establish regulations to 
reflect current policy and practices with 
rcspirct I O  thc valuation of geothermal 
byproducts and resources used in direct 
utilization processes. 

The Department has determined that 

Regulatory Flexibility Act 
Because this rule primarily clarifies 

existing requirements. there are no 
significant additional requirements or 
burdens placed upon small business 
entities a s  a result of implenientation of 
this rule. Therefore, the Departmimt has 
determined ttiat this rulemaking will not 
have a significant economic effect on a 
substantial number of small entities nnd 
does not require ~i rcguliltory flexiliility 
analysis under the Regulatory Flexibility 
Act (5  U.S.C. Go1 et seq.). 
Evecutive Ordr r  I?F30 

rulemaking does not represent a 
governmental action capable of 
interference with constitutionally 
protected property rights. Thus, a 
Takings Implication Assessment need 
not be prepared pursuant to Executive 
Order 12030, "Government Action and 
Interference with Constitutionally 
Protected Property Rights." 
Paperwork Reduction Act of 1980 

The information collection and 
recordkeeping requirements located a t  
3 $ 202.353, 210.352, and 210.354 of this 
rule have been approved by the Office 
of Management and Budget OMB under 
44 U.S.C. 3501 et seq. and assigned OMB 
Clearance Numbers 1 0 1 M 3 3  and 1010- 
0022. 

National Environmental Policy iicf of 
1969 

rulemaking does not constitute a major 
Federal action significantly affecting the 
quality of the human environment and a 
detailed statement pursuant to 
paragraph (Z)(C) of Section 102 of the 
National Environmental Policy Act of 
1909 (42 U.S.C. 4332(2) (C))  is not 
required . 
List of Subjects 
30 CFR Part 202 

Coal, Continental shelf, Geothermal 
energy, Government contracts. Indian 
lands, hlineral royalties. Natural gas. 
Pet r o I e ti m. Pub I i c I and s-rn i n era 1 
resources, Rrporting and recordkeeping 
require in en Is. 
30 CFR Pnrt 20G 

Coal, Coiitiricrital shtrlf. ( ;c io t l ie rn ia l  
energy, (iovernment contracts, Indian 
lands, hlineral royalties. N a t u r a l  gas.  
Petroleum, Public lands-mineral 
res o u tce s , R e po r t i i i g  a nd reco r d  k ce p i ng 
req 11 i re nic n t s . 
30 CFR Purl 210 

Coal. Continental shc l f .  Gcothermal 
e ne rg y . Cove in m en t con t ra c t s. India n 

The Department certifies that th i s  

I t  is hereby determined that this 

lands, Mineral royalties, Ni1lur:tl gas. 
Petrolouni. Public lands-mineral 
resources, Reporting and recordLeeping 
requirements. 
30 CFR Part 212 

Coal. Continental shelf, Ckothermal 
en erg y , Go v e r n m e n t contract s, Indian 
lands. Mineral royalties. Naturiil gas, 
I'r! I role urn, Pub1 i c Io nd s-m i ni:r t i  I 
resources, Reporting Rnd recordkceping 
rcqu i r c  m cn t s. 

David C. O'Ncnl, 
Assisfonf Secrcfnry-Lond nrtd Afirtcrok 
bfortoyernenl. 

For the reasons set out in the 
preamble. 30 CFR parts 202, 200, 210, 
and 212 are amended as  follows: 

PART 202-ROYALTIES 

Dated: June  25.1991.. 

1. The authority citation r(Jr par t  202 is 

Authority: 5 U.S.C. 301 el scq : 25 U S.C. 396 
revised to read a s  follows: 

e l  seq.: 25 U.S.C. 396a e l  scq : 25 IJ S C. 2101 
ef seq.: 30 U.S.C. 181 e l  3e9 : 3 t J  8 C 351 e l  
seq.: 30 U.S.C. 1001 e l  scq.: 30 U s C. 1701 CI 
seq.; 31 U.S.C. 9701: 43 U.S.C. 1301 e l  seq.: 43 
U.S.C. 1 3 3 1  e l  seq.; 43 U.S:C. 1801 e l  seq. 

2. Subpart H, previously reserved. is 
amended by adding 45 202.350 through 
202.353 to read a s  follows: 
Subpart H-Gcothermal Resources 

Sec. 
202.350 Scope and definitions. 
202.351 Royalties on geothcrmnl rp9ources.  
202.352 Minimum roynlly. 
202.353 Measurement s t o n d a r t l s  for 

reporting and paying royel l ies. 

Subpart H-Geothermal Resources 

8 202.350 Scope and deflnltlons. 
[ a )  This subpart is applic.nl,lc to ~ l l  

geothermal resources producrd from 
Federal geothermal lecises issued 
pursuant to the Geothermsl S team Act 
of 1970, a s  amended (30 U.S C. in01 i=f 
seq.). 
(b) The definitions in 30 CFR 10G.351 

are applical,le to this su t ipar t  

§ 202.351 Royaltles on geothermal 
resources. 

(3) Royoitics on geotltc~rtnitl rt'sottrres. 
including byproduct minitr;ils dnd  
cornmcrciiilly dcmin~~r : i l in~( l  w : i ! r r ,  %hal l  
lie at t h t r  r o y a l t y  r i i t i ; [ s )  s l i i ' i  i f i ; , i l  i r i  the 
l ease ,  U I I I C S S  t he  Sec:retilry o f  t l ic 
In t erio r tern pore r i f  y w <i i v r s , s ii Y i 1 v rids. 
or reduces that rate(s). Royn1tii.s shal l  
lie paid in value. ?'hi! r ( i \ , i ~ I t y  t l t i r  s h i i l l  
be the value determincti [ ) t i s  ~ ~ L L l I l t  I O  

subpart t i  of 30 CFR part  3)li iriultipliad 
Iiy the roy;ilty rnte i l l  tlir Ic:isr%. 

( b ] ( 1 ]  Royalties are clur 1111 ;)!I 
geothermal resources, exccpt tl:n.;e 



57276 Federal Rezkter / Vol. 56, No. 217 / Friday, November 8. 1991 / Rule8  and Reeulations 

specified in paragraph ,(b)(2) of this 
section, &at are p r o d u o e d h m  a lease 
and  are so ld  ar utilized by the lessee or 
are  reasonably susceptibleto sale.or 
utilization by the lessee. 

(2) Geothermal resources thut are 
unavoidably lost, as determined by the 
Bureau of Land Management (BLM), and 
geothermal resources that ere reinjected 
prior to use on or off the lease, a s  
approved by BLM, a re  not subject to 
royalty. The Minerals Management 
Service (MMS) will allow free of royalty 
a reasonable ninouiit of goothcrninl 
energy necessary to generate electricity 
for internal powerplant operations or to 
generate electricity returned to the lease 
for lease operations. I f  a powerplant 
uses geothermal production from more 
than one lease, or uses unitized or 
communitized production, only that 
proportionate share of each lease's 
production (actual or allocated) 
necessary to operate the powerplant 
may be used royalty free. The MMS will 
also allow free of royalty a reasonable 
amount of comrnerciatly demineralized 
waternecessary for powerplant 
operations or otherwise used on or for 
the benefit of the lease. 

(3) Royalties on byproducts are due a t  
the time the recovered byproduct is 
used, sold, or otherwise finally disposed 
of. Byproducts produced and added to 
stockpiles or inventary do not require 
payment of royalty until the byproducts 
are sold, utilized, or olherwise finally 
disposed of. The &lMS may ask BLM t o  
increase the lease bond to  protect the  
lessor's interest when BLM determines 
that stockpiles or inventories become 
excessive. 

(c) ,If BLM determines that geothermal 
resources (including byproducts) were 
avoidably lost or wasted from the4ease. 
or that geothermal resources (including 
byproducts) were drained from the lease 
for which compensatory royalty is due. 
the value of those geothermal resources 
shall be determined in accordance with 
subpart H of 30 CFR part 206. 

(d) If a lessee receives insurance or 
other compensation for unavoidably lost 
geothermal reclources (including 
byproducts). royalties at the rotes 
specified in the lcnsc are due on the 
amriunt of that compensation. This 
paragraph sha l l  n o t  apply lo 
compensation through self-insurance. 

8 202.352 Minlmum royslty. 

In no evcnt shall the lcsseo's e n n u d  
royally payiiients for any producing 
lease be less than the niinimurn royalty 
established by the lease. 

$202.353 Measurement standards for 
reportlng and paying royaltlzs. 

( a )  Forgeothermal resources u s d  to 
generate electricity, the quantity on 
which royalty is due shall b e  rc,portcd 
on Form hlh.lS-2014 (Report of S i t l e S  and 
Royalty Remittance) a s  folloivs: 

(1) For geothermal resources valued 
under arm's-length or non-tirm's-lrngth 
contracts, quantities shall be reported 
in: 

kilowatthour i f  the contract speciGes 
payment in terms of gcnpiiitcd 
el e[: t rici 1 y, 

nearest whole thousand pounds i f  the 
cuntract specifies payment ir! terms of 
weight. or 

( i i i ]  Millions of Btu's to the nearest 
whole miIlion U t u  if the contract 
speciiies payment in terins of heat or 
thermal energy. 

(2) For geothermal resources va!ued 
by the netback procedure pursuant lo 30 
CFR 200.352(c)(l](ii) or [dJ(l)[ii),  the 
quantities shall be reported in 
kilowatthours to the nearest whole 
kilowatlhour. 

(b) For geothermalresources used in 
direct utilization processes, the quantity 
on which royally is doc shall be 
reported on Form MMS-2014 in: 

(1) hlillions of Dtu's to the nearest 
whole million Utu i f  valuation is in t e r n  
of thermal energy used or displaced. 

(2) Hundreds of gallons to the nearest 
hundred gallons o f  geothermal fluid 
produced i f  valuation is in terms of 
volume, or 

by hfMS for valuation and reporting 
purposes. 

(c) For blproduct minera!~. the 
quantity on which royalty is due shall be 
reported on Form hlMS-2014 consistent 
with MlS-established reporting 
standards. 

(d] For comincrcially demineralized 
water, the quantity on which royalty is 
due shall be reported on Form hISlS- 
2014 in hundreds of  gallons to the 
nearest hundred gallons. 

the quality of geothcrmal resources, 
including byproducts, to hIhlS. The 
lessee must maintain quality 
mcusuremrnts for audit n n t i  v;i luation 
p II r p o 3 r! s. Q II II 1; t y nw;is u r 1 -  I  ii c n ts 
include. but are not liniitctl to, 
temperatures and chemiccll an;ilvscs for 
fluid geothermal r e sourcc~  end  chemical 
nnalyses, weigh! percent. or other purity 
nicusurcments lor byproducts. 

PART 206-PfiODUCT VALUATION 

{ i )  Kilowatthours to the nearest whole 

( i i )  Thousands of pounds to the 

(3) Other measurement unit approved 

(e) L ~ s s c e s  are not rcqriircd to report 

1. I 'hc authority citntion for pzrt XJG 
continues to  rrod a s  fv! luws:  

Authority: 5 U.S.C. 301 ef ss9.: 25 U.S.C. 396 
el seq; '2.5 U S  C. 39011 el S P ~ . ;  25 U S C .  2101 
el ss9.: 30 U.S.C. 181 el seq.: 30 U.SG. 351 ef 
seq.: 30 U.S.C. 1001 el s q . ;  30 U.S.C. 1701 el 
spq.: 33 U.S.C. 9701: 43 U.S.C. 1301 el srq.: 43 
U.S.C. 1301 cI srq.; u n d  4 3  U.S.C. 1801 el scq. 

2. Subpart I f  is amended by revising 
4 $ 206.350 And 206.351 and by adding 
§ Q  m . 3 5 2  through 20Ci350 to read a s  

Subpart H-Geothermal Resources 

Src. 
2U0.350 Piirpogt? a n d  slope.  
Z(ni 351 1)trlitiilioiis. 
2UL1.352 Viiltirrliun sI~1iid;trds fur clcclricul 

genera t inn .  
200.353 Duterminaliun of transmission 

deductions. 
206.354 Delerminelion of generating 

dcductions. 
200.355 Valuntion slanddrds for direct 

utilization. 
200.350 
208.357 Byproduct transportation 

206858 Determination or b\product 

fUllOWS: 

Va  I  u i i t i  on  SI antla rd 9 lor h y products. 

e 1 low a nces-g e n P rR I .  

transportation allowances. 

Subpart H-Geothermal Resources 

4 206.350 'Purpose and scope. 
( a )  This subpart is applicable tu all 

geothermal resources produced from 
Federal geothcrmal leascs issued 
pursuant fo the Gcothrrm:il Steam Act 
of 1970. as omendcd (30 U3.C. 1001 et 
scg.). The purpose of this subpart i~ to 
establish the value of geothcrmal 
production for royalty purposes. 

MhlS are subject to audit and 
adjustment. 

9 206.351 Deflnltions. 

[b) All royully payments made 10 

For purposes of this subpart: 
/ I rm 's-leiiglh coiitracf means a 

contract or aprcernent tha! has been 
arrived at in the marketplace between 
independent. nonalliliatcd persons with 
opposing econoniic in tercsts regarding 
that contract. For purposcs of this 
subpart, two persons are affilinted i f  one 
perRon controls, is controlled by, or is 
under conimon control with, another 
person. For purposes i i f  this si i I i [ iclr t .  
based on the instrumrnls of ownership 
of the voting securities of an entity. or 
based on other forms of  ownership: 

coiisti t i 1  tcs con troi; 

percent crci i tcs o r t~ l iu l tob lc  
presumption of control: and 

orniilOn B p r r ~ ~ t i n i p t i i i r i  ut i innaontrol 
which hlMS mny rcatirit i f  i t  
dciitonstretrs uctui i l  o r  I rg: i l  control. 
including thc cxistTncc of interlcckiii; 
tJirr?ctoratcs. 

(1) Orvrit~rsltip i n  excess o l  50 percent 

( 2 )  Orynership of  10 ihrorigh 59 

( 3 )  Ownrrsliip o l  Ict4s t l ir in 10 pcrcrn t  



Federal Register / Vol. 56, No. 217 / Friday, Novcmher  8, 1991 / Rules a n d  Regulat ions 57277 _- 
Notwithstanding any  other provisions of 
this subpart, contracts between 
relatives. either by blood or by marriage, 
are not arm's-length contracts. The MMS 
may require the lessee to certify the 
claimed nature of ownership control. To 
be considered arm's-length for any  
production month. a contract must meet 
the requirements of this definition for 
thc production nionth as  well a3 when 
the co n t r a c t w a s e x e cu I e d . 

Audit riioaiis a procr:diire having the 
wine meaning and effect t i s  that 
described a t  30 CFR part 217 for 
verifying royalty payment compliance 
activities of lessees or othcr authorized 
persons who pay royalties, rents, or 
bonuses on Federal geothermal leases. 

Byproduct means: 
(1) Any mineral or minerals (exclusive 

of oil. hydrocarbon gas, and helium) 
which are found in solutiun or 
devcloped in association with 
geothermal fluids and which have a 
value of less than 75 per centum of the 
value of the geothermal energy or are  
not, because of quantity, quality, or 
technical difficul ties in extraction and  
production, of sufficient value to 
warrant extraction and  production by 
themselves, and 

(2) Commercially demineralized 
water. 

Byproduct recovery facility means the 
facility or facilities at which byproducts 
a re  placed in marketable condition. 

Byproduct f ransporfat ion a!lo ivance 
means an  approved allowance for the 
lessee's reasonable, actual costs, 
excluding gathering, incurred for moving 
byproducts. including commercially 
demineralized water, to a point of  sale 
or point of delivery off the lease, unit 
area,  or communitized area. 

Contract means any oral or written 
agreement, including amendments or 
revisions thereto, between two or more 
persons and  enforceable by law that 
with due consideration creates a n  
ob1 iga tion. 

Deduction means a subtraction used 
in the geothermal netback procedure for 
determining the value of geothermal 
resources utilized by the lessee to 
generate electricity. Tmnsrnission 
ricrluctioii means a deduction for the 
lessee's reasonable actui:l costs incurred 
to wheel or transmit the electricity from 
the lessee's powerplant to the 
purchaser's delivery point. Generating 
rfccduction means a deduction for the 
lessee's reasonable, actual costs of 
generating plant tailgate electricity. 

Dolivered electricify means the 
amount of electricity in kitowutthoure 
delivered to the purchaser. 

Direct utilizafion means any  process 
other than electrical generation in which 
the thcrmul energy of the geothermul 

resource is utilized, including. hut not 
limited to, space heating, greenhouse 
operations, and industrial or agricultural 
process heat. 

vertically projected over a subsurface 
geothermal reservoir encompassing at  
least the outermost boundaries of all 
geolhermal accumulations known to b e  
within t h a t  rescrvoir. Geothermal fields 
are usu;illy given names and their 
official boiin~liirics a re  often (IesiSnHted 
by regulatory agencies in the respective 
States in which the fields are located. 

G o t l i ~ r l ' n ~  mcnns the efficient 
movement o f  lease production from the 
wellhead to the point of utilization. 

Geo!hermal rielback procedure means 
the method of determining the value of 
geothermal resources that are utilized in 
a lessee-owned powerplant for the 
gcneration and sale of electricity by 
deducting the lessee's reasonable, actual 
transmission and generating costs from 
the sales price or value of the electricity 
to derive the value of the geothermal 
resource at  the powerplant inlet. 

Geothermal resources means: 
(1) All products of geothermal 

processes, including indigenous steam, 
hot water, and hot brines; 

(2 )  Steam and other gases, hot water, 
and hot brines resulting from water, gas, 
or other fluids artificially introduced 
into geothermal formations: 

found in geothermal formations; and 

Field means the land surface 

( 3 )  l ieat  or other associated energy 

( 4 )  Any byproducts. 
Geot h e m  a I ut i/i zo tion facility m e a ns 

a powerplant or direct utilization facility 
that utilizes the heat or other energy of 
the geothermal resource. 

means the total monies and other 
consideration accruing to a geothermal 
lessee for any disposition of geothermal 
resources, including total payments for 
the sale of electricity generated by the 
lessee fro ni  le as e- produced g e o t herma I 
resources. Gross proceeds includes, but 
is not limited to, payments to the lessee 
for certain services such as effluent 
injection, field operation and 
maintenance. drilling or workover of 
wells, and/or  field gathering to the 
extent that the lessee is obligated to 
perform them at no cost to the Federal 
Government. Gross proceeds also 
includes, but is not limited to. 
reimbursements for production taxes 
and  other taxes. Tax reimbursements 
are part of gross proceeds accruing to a 
lessee even though the Federal royalty 
interest may be exempt from taxation. 
hlonies and othcr consideration, 
including the Forms of consideration 
identified in this paragraph. to which a 
lessee is contractually or legally entitled 
but which i t  does not seek to collect 

Gross proceeds (for royalty purposes) 

through reasonable efforts are also part 
of gross proceeds. 

Lease means a geothermal lease 
issued under authority of the 
Geothermal Steam Act of 1970, a9 
amended (30 U.S.C. 1001 et seq.), unless 
the context indicates otherwise. 

Lessee means any person to whom the 
United States issues a geothermal lease. 
and any person who hris been assigned 
an  obligation to miike roytilty or othcr 
payments required by the leuse. This 
includes any person who has an  interest 
in a geothermal lease a s  well a s  an  
operator or payor who has no interest in 
the lease but who has assumed the 
royalty payment responsibility. This 
also includes any  affiliate of the lessee 
that utilizes the geothermal resource to 
generate electricity, in a direct 
utilization process, or to recover 
byproducts, or any affiliate that 
transports lease production. 

lease products that have similar 
chemical, physical, and legal 
characteristics. 

Marketablc condition means lease 
products that are sufficiently free from 
impurities and otherwise in a condition 
that they will be accepted by a 
purchaser under a sales contract typical 
for the field. 

Minimum royalty means the minimum 
amount of annual royalty a s  specified in 
the lease or in app\icab\e leasing 
regulations that the lessee must pay 
after commencement of geothermal 
production in commercial quantities. 

No solcs means the utilization or 
disposal of geothermal resources 
without the benefit of a sale. 

Person means any individual, firm, 
corporation, association, partnership, 
consortium, or joint venture (when 
established a s  a separate entity). 

Plant tailgate electricity means the 
amount of electricity in kilowatthours 
generated by the powerplant exclusive 
of plant parasitic electricity, but 
inclusive of any electricity generated by 
the powerplant and returned to the lease 
for lease operations. Plant tailgate 
electricity shoiild be mcasured at, or 
calculated for. the high voltage side of 
the transformer in the plant switchyard. 

powerplant or direct utilization facility 
in which the geothermal resource (steam 
or hot water) is utilized. 

Reasonable olternatir*e fuel means a 
conventional fuel (such as coal. oil, gas, 
or wood) that would normally b e  used 
a s  a source of heat in direct utilization 
opera lions. 

Sccrefory means the Secretary of the 
Department of !he Interior or any person 

Like-qirality lease products means 

Poinf of utilizofion means the 
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ddyauthor ized  to*exercise -the powers 
vested in that office. 
Selluig.arnangcnient .means the 

individually .contracted arrangements 
under which salesnor diepositions of 
geathermal resources me made. 
including fides or dispositions.of 
byproducts and electricity sales where 
the lessee generates electricity from 
lease geo the rml  production. 

Spot marketpice means the piice 
received under any  sates transaction 
when {planned or actual deliveries span 
a short pcriod of tinie, usuully not 
excccding 1  ye^. 

electricity frsni G powerplant to lfie 
point oldelivery. 

5 206.352 Vsituntlon standards for 
electrical generatlon. 

[a) The value of geothermal wsources 
produced from leases subject to .this 
subpart and used 10 generate electricity 
shall b e  determined pursuant to this 
section. 

(b)(l)(i) The yalue of geothermal 
resources that are sold pursuant to a n  
arm's-length contract shall be  the gross 
proceeds accruing t o  the lessee, except 
as.provided in.paragraphs (b)(lj[ii) and  
(S](l](iii) of this section.'The lessee shall 
have t h e  burden of demonstrating that 
its contract is arm's-length. The value 
that the lessee wports'for royalty 
purposes is subject to monitoring, 
review, and audit. 

( i i )  In conduc t iq  reviews and  audits. 
hfMS will examinewhether the contract 
reflects the total consideration actually 
transferred;either directly or indirectly, 
from the buyer io the seller for the 
geothermal resource. If the contract dces  
not reflect the total cor;sideration..MhlS 
mayaoquire that the geothermal 
resource sold pursuant to that loontract 
be  valued in eccordarce w'ifh paragraph 
(d) of this acction. Value shall not be 
less than the gross Voceeds accruing to 
the .lessee, including any  additional 
consideration received. 

liii) If MMS detem'ines that the gross 
proceeds accruing to the lessee pursuant 
to a n  arm's-length contrnct do  not reflect 
the reasonable value o f ~ e  production 
because of misconduct:by or between 
the mntracting parties, or because the 
lessee otherwise has  bmuchcd its ,duty 
to the lessor to murkd  f i e  production 
for the mutual benefit u f the  fessee and 
the lessor, M M S  shall require the 
geothermal resource to be valued 
pursuant to paragraph (d) of thisxction. 
ond notification prov,ided to M h G i n  
accordonca with pmugruph ( a l ( 3 )  afthis 
section. If MhIS determines that the 
value may be  unreasonable, MRlS will 
uotify .the .lessee and give .the .lessee a n  

Wlieeliqg means ,the trsnsinission of 

opportunity to provide written 
information justifying the lessee's i.aluc. 

(2) The MhlS may require a l e s x e  to 
ccrtlfy that the provisions in its arm's- 
length contract include all  of the  
consideration to be paid by  :lie bxyer. 
either directly or indirectly, for the 
geotherrrial resource. 

*(c](1) The value of geothermal 
resources subject to this section that a re  
sold under a non-arm's-leng!h contract  
s h d l  be determined in accordance with 
the first applicable or the follmving 
pa ragrn p tis: 

( i )  '1 tic groRs proccc,ds uccruir ig  to the 
l c s ~ e e  pununnt to R sulc undcr its n m -  
a rni' s -1eng t h c a n t  ra ct provi ti od t h at 
those gross proceeds are not less than 
the grocs proceeds derived from or paid 
undr?r the lowest-priced available 
comparable arm's-length contract fur 
soles of geothermal resourccs tn the 
lessee-affiliate's same powmplant (the 
"minimum value"]. If the gross proceeds 
undcr the lessee's ncn-arm's-length 
contract are less than the "minimum 
value" under available campflrablc 
arm's-length contracts. or if there ate no 
availablecomparJ ble am's - length  
contracts, value will be determined by 
the weighted average of  the gm.9 
proceeds established under am's - lcngth  
cont rads  for the sale of sienificanl 
quantities of geothermal resnurccs to [he 
snnie powerpl;tnt. Availriblc contracts 
will mean controcts in the possessinn of 
the lessee. t h e  lessee's affiliate, or hlAIS. 
In evaluating the comparability of arm's- 
length contracts for the purposes of 
these regulations, the following factors 
shall be considered: Time of execution. 
duration, terms, quality of the 
geothermal resource, volume. d d i c s t i o n  
to the same powerplant. end othcr 
factors that may be appropriate to 
reflect the value of the rcsc:irce: 

( i i )The  value determined by h e  
geothermal nelback procedure. Under 
the geolhrrmal netback procedure. the 
lessee's reaeonable actual costs for the 
generetion and  t r~nsmiss ion  o f  
eleckicity shal l  be deducted from tlie 
lessee's gross proceeds recuited for the 
siile of electricity to determine the value 
of the geothermal n x o u r r e .  
Transmission deductions shall be 
determined pursuant to 4 200.353 of this 
part. Generating deductions shall be 
dclcrniincd pursurinl lo 205.355 of this 
purl; or  

( i i i )  A vulue determined by any other 
r e  as on able vnlu a ti on method a pprov.ed 
by MhlS.  

pursuant to this poregraph are suljec! to 
the notlflcatlun wqukremcnts of 
paragroph (e) of his section. 

Id ]( 13 The value of geothemiul 
resourccs subjoct I O  Ihh section that are 

(2) \.'oluc detcrminntiuns n i d c  

nut RuttjeL? to a sales transaction'("no 
sales" geothennel resourcee) but are 
instead ulilized directly by the lesseein 
its own powerplant for  the generation 
and sale of electricity shill1 be 
detvrrnincd in  Rccordniice with thc first 
upplicable of t h p  follorving pai ugraphs: 

( i )  Tlle weighted everage of the g o s s  
proceeds established in em's-length 
controcts for ihe purchase of significant 
quantities of geothermal resources to 
operate the lessee's same powerplant. In 
ecaloating the acccptnbility of orm 's -  
1r:rigth contrncta. thc follnwirig factor9 
s h u l l  l i e  corisidcrrtl: Time uf cirwution. 
duration, tcrrns, volrirnc. qu:ility of 
resource, and such other fi?ctors a s  m a y  
be appropriate to reflect the value of the 
resource: 

( i i )  The v;ilue dcleimiincd by the 
geothermal netback procedure. Llndcr 
the geothermal netbock procedure. the 
lessee's reasortable uctual costs for the 
generation and transmission of 
electricity shall be drducled from the 
lessee's gross proceeds received for the 
sale of electricity to determine the value 
of the geotliermal resource. 
Trensmission dcduclions shall be 
deteriiiincd pursrrnnt to 3 2rJG.353 of his 
part. Generating deductions shall be 
determined pursuant to 8 206.354 of lh is  
part: or 

j i i i )  A valuc detvriiiini!tl by ai iy  o t h w  
r L' u s o t i  a b I c va I u a ti on me tI  i od u p pro v e d 
by hlMS. 

piirsu;tnt to this paragraph are subject to 
the notificrition rr!cluirernc*nts,of 
paragraph (e) of this section. 

part 212. the lessee shall retain nl l  drita 
relevant to the determination of rcyiilty 
\Blue. particularly where the \,aluc is 
determined pursuant to ptiragraph (c) ur 
(d)  of this,sectiun. Such data sha l l  b e  
subject l o  review a n d  audit. And hlhiS 
will direct a lessee tu use a different 
value if i t  determines that thc reported 
value is inconsistent with the 
r eq r i i  re me nt s of t!i e s e reg I  I 1 a t i  o 11 s . 

available 'to outliorizctl hlhlS 
rcprescnt;itivcs 0 1  to other aut t ioi  izrd 
persons any nnd r i l l  contructs for the 
sale or other disposition of the Icase 
production: contracts for tlie s;iIc. 
Rvnc:ration, riiid/or tr.iir;rr:!Rsion of 
clr~ctricity atti i l 1 1 1 t ~ i 1 1 1 ~ :  to Icnrrr: 
production; and any srrn's-Irng!h S R I ~  
and other datn for l iLv-qu; i l i ty  
production sold. ~ iu r rhnacd .  or O ~ ~ I P I L %  iRe 
oblilincd by the Ir :ssoc from tlic firld as 
may be necessary to support a vrilue 
clct erni I  riu t I u n. 

(3) A lessee fihrill notify b1MS i f  i t  has 
determined v;ilue purwant to parugrriph 
(c) or Id) of thiR section. The notificntion 

(2) Value doterminations mHde 

(e ) ( t )  PiirRusnl to subpart 11 of 30 CFK 

(2) Upon rcqurst .  lessees shell niaht! 
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shall be kq letter to the MblS Associate 
Ilirector for Royalty Manap?mt:nl or 
Iiis/her designee. 'l'he letter shrill  
identify the valuation motliod to be tised 
and contain a brief description of the 
procedure to be followed. The 
notification ruqiiiratl I ) y  this piir:igriipti 
is a one t ime  notification due no later 
than the end of  the month Following the 
month tho lessee first reports royrilties 
on LI Form MMS-2014 using a viilrintion 
nietliotl authorized by piir;igr:ipli ((1) or 
(d )  of this section. 

[f) I f  blMS delcrniines that a Ic:~sc:e 
has  not propcrly deterrninud vi i lue.  the 
lessee shall pay the diffrrencc. i f  any, 
hetween royalty piiymr:iits made basrcl 
upon the vclliic i t  has used arid the 
rnyalty payments that are  due based 
iipon the value established by MMS. 
The lessee shall also pay interest on thiit 
difference computed pursuiint to 30 CI'R 
218.302. I f  the lessee is entitled to a 
credit. hfMS will provide instructions for 
tlie taking of that credit. 

(g) The lessee mny request a value 
determination from Mh.l.5. In that event. 
the lessee shall propose to hlMS a value 
determination niethod and may use that 
method in determining value. for royalty 
purposes, until MhlS issiic:s its decision. 
The lessee shall submit al l  available 
data relevant to it5 proposal. The MhIS 
sliall expeditiously determine the valuc 
t i i i s d  upon the Irsscc '~  p i  q i o ~ i i l  ant1 
ariy ucltl i  tionill inroriiiutioii h lh lS  dtrcins 
iiecctswry. 1 1 1  makirig a va l i i c  
determillation, hfMS may use a n y  of the 
valuation criteria consistent with this 
subpilrt. That dutermir.ation stiiill 
rcmain effective for t l i r :  I ier ior l  statr:tl 
therein. After MMS iusiii!s its 
determination, the lessee shall make the 
adjustments in accordance wiih 
paragraph (0 of this section. 

(h)  Notwithstanding any other 
psovision of this section. under no 
circumstances shall the value of 
production for royalty purposes l i e  less 
than the gross proceeds accruing to the 
lessee where geothermal resources a re  
directly sold. 

( i )  The lessee is required to place 
geothermul resources in miirhctablc 
condition and to deliver gcothcrmiil 
resources to the powerplant st no cost to 
the k'ederel lessor. Where the v ~ l u e  
estalilished pursuant to th is  sect ion is 
determined by n lessee's griiyu p i  oc:ecds. 
that value shall be increased to the 
extent that the gross proceeds have 
been reduced because the purchaser, or 
any  other person, is providiiig certain 
servicm the cost of which ortliniirily is 
the responsibility o f  the lessee to place 
the geothermal resource in m,irkctatile 
condition or deliver i t  to the powerplant. 

( j )  Value shall he based on the Iiighcyt 
price a prudent Icssee can rcwive 

through legal ly enrorcea lh  claims onder 
its contract. Ahscnt contract revision or 
amendment. i f  the lessee fil i i3 to take 
proper or timely action to receive prices 
or benefits to which i t  is entitled, i t  must 
pay royalty at  a value b a s e d  u[Jon thnt 
okitiiiriiiblc price or benefit. Coiitrcict 
revisions or tirrieridrnents shtitl be in 
writing and signed by all parties to the 
cont rac t .  I f  t l i e  le3sec makes timely 
a p ~ ~ l i ~ ~ : ~ t t i ) n  for a price increase or  
I ic r :c f i t  iillowc!rl under i t5  contruct hut 
t h p  purcha9er rcfuses and the lessee 
til!,(ly r ~ ~ i ~ ~ i n ; i ~ ~ l ~  mciisure3. \vhich a re  
d ~ i c  urr i t * r i tcd.  to forci: purrhn3or 
compiiiirice. t t i v  I i ~ s s w  rvilt o w e  no 
a t i i l i ~ i c~n i i l  r u y C i l ~ t e s  unloss or u n t i l  
niunicy 01 consideration resulting from 
the price increase or additional benefits 
are reccil'ed. This paragraph shall not 
he construed to permit a lessee to avoid 
its royalty payment obligation in 
situations where a purchaser fails to 
pay, in whole or in part o r  timely. for a 
quanti ty of geothermal resources. 

( k )  Ic'otrvithstanding any provision in 
these regulations to the contrary, no 
review. reconciliation. monitoring. or 
other like process that results in a 
r~?det~?rmination b y  hlhiS of value under 
t h i s  section shall be considered final or  
bindir.g a s  against the Federal 
Government or its beneficiaries until the 
audit period is formally closed. 

[ I )  <krtiiin inforrii;ition sulmiitted to 
hlMS to s i i p ~ ~ ( i r t  va lue  clelcrminHtions ia  
csxempted f i  rim disclosure by the 
Frtipdom of Information Act, 5 U.S.C. 
552. or other Federal law. Any da ta  
specified by liiw to be  privileged. 
con fidcri t i i i  I .  or o t Iicrwi5e e s t m p  t will 
be maintnincd i n  8 confidential manner 
i n  accordance with applic:ible l aw  end 
regulstions. All requests for information 
about dcterminations made under this 
subpart are to lie gulimitted in 
accordance wilh the Freedom of 
Information Act regulations of the 
Ucpnrtnient, 4 3  CFK part 2. 

5 206.353 Deterrnlnatlon of transmisslon 
deductions. 

( a )  i t ' i i e r e  the v a l u e  of geothermal 
energy is determiiicd by ttie geothermal 
nett lack procedure pursuant to  
paragraphs ( c ] ( I ] ( i i )  and (d)(l)[i i)  of 
5 200 352  of Illis subpart. a Irtinsmission 
deductioii shall lie subtriictcd from the 
lessee's 1::333 prcicueds rcccived fur the 
s d l e  of electricity to determine the plant 
tdilgdfe value of the declricity. Tho 
t r a n s m i s s i on  d c' (I t i  (: t i o n consists o I 
e i t h e r  or both of trvo coniponents: 

( I )  l'ransrnission line costs as  
drttJrmined p u r s u a n t  to partigraph (111 o f  
t h i s  s v r : i o n .  ;inti 

( 2 )  L l ' t i cc l i i i y  r.osts i f  the electricity is 
tr'insrnitted across 3 third-party's 
tr<insr!lission line under  on tlrm's-lvngth 

wheeling agreement. Transmission 
deductions nrc su1)jcct to the limit a t '  ion 
prescribed in paragraph (c) of this 
section. 

bosed on the Iessce's actual costs 
ussociutcd wit11 the construction and 
operation of a transmission line for the 
purpose of tronsmitting electricity 
uttributulile a n d  ol locable to the lessee's 
p n t v  r r p I a 11 t ii t i I i z i n R Fe d e r a I g e o t h ermal 
resources. The monthly transmission 
line cost component of the transmission 
tlcduction is determined by multiplying 
the onnuul trunsmission line cost rate 
[in tlolliirs per kilowatttiour) by the 
amount of electricity clelivcrcd fnr the 
reporting month. The transmission line 
cost ra te  shall Le redetermined arinually 
at the beginning of the same month of 
the year in which the transmission line 
was  placed into service, the surne month 
of the year in which the powerplant was 
placed into service, or. at the lessee's 
option, at a time concurrent with tlie 
beginning of the lessee's annual 
c o r p o r a t e a cco u n 1 i ng period ; Provided, 
however, the period selected must 
coincide with the same period chosen 
for the.generating deduction pursuant to 
3 20G.354(b)(l). After a deduction period 
is chosen, the lessee may not later elect 
to use a different deduction period 
without MMS npproval. 

iiic:lude op~rutirig und niiiinteniince 
expenses. overhead. nnd either 
depreciation and a return on 
undcpreciated capital investment in 
accordance with paragraph (b)(Z)(iv)(A) 
of this section. or a cost equril to the 
capital invcstrnent in the transmission 
line multiplied by a rate of return in 
accordnnce with parsgraph (b)(2)[iv](D) 
of this section. Allowable capital costs 
a re  generally those costs for depreciable 
assets, including costs of delivery and 
installation of czpital equipment, that 
are a n  integral part of the transmission 
line. A return on capital invested in the 
purchase of real estate for transmission 
facilities may be allowed provided t h a t  
the lessee demonstrates the necc9gity 
for such purchase. the purchiised land i s  
not on a Federal geothermal leilse. nnd 
hlhlS approves the ded~ictioii; the rate of 
r e t u r n  shall bt: the same rate determined 
in paragrcph ( t i ) (Z)(v)  of this section. 

[ i )  Allowable operating expenses 
include operations supervision a n d  
engineering. operations labor. materials. 
ad  valorem property taxes, rcnt. 
siipplics. and nriy other dirc!ctly 
i i I I oca 1, I e A n d a t t ri ti 1.1 t a I 1 I e ope r a t in  g 
cupenses th:rt the Iessep can document. 

( i i )  Allowatile mairiteriaiice expenses 
include maintenance of the transmissiorl 
line. maintenance of equipment, 

(b ) ( l )  Transmission-line costs shatl be 

(2 ) A 1 l o w  a I) I e Iran s n i i J 9 i I I n - 1 i ne costs 



maintenance labor, and other directly 
allocable and attributable maintenance 
expenses that the lessee can document. 

( i i i )  Overhead di'rectly attributable 
and allocable to h o p e r a t i o n  and 
maintenance of tW3ransmissiuri line is 
an  allowable expense. State and Fedcral 
income taxes and  severance taxes and 
other fees, including royalties, arc nut 
ullowoblc expenses. 

capital investment, a lessee may cse  
either depreciation with a return on 
undepreciated capital investment, or a 
return on capital investment. After a 
lessee has  elected to use either method, 
the lessee may not later elect to change 
to the other alternative without MMS 
approval. 

(A) To compute depreciation, the 
lessee must use a straight-line 
depreciation method based on the 
expected life of the geothermal project, 
usually the term of the electricity sales 
contract or other depreciation period 
acceptable to MMS. A change in 
ownership of a transmission line shall 
not alter the depreciation schedule 
established by the original lessee-owner 
for purposes of con-iputing transmission 
line costs. With or without a change in 
ownership, a transmission line shall be 
depreciated only once. The rate of 
return used to compute the return on 
undepreciated capital investment shall 
he determined pursuant to paragraph 
(b](z)(v] of this section. 

(B) To compute a return on rapitsl 
investment, the allowed cost shall be the 
amount equal to the allowable capital 
investment in the transmission line 
multiplied by the rate of return 
determined pursuant to paragraph 
(b)(Z)(v) of this section. No allowance 
shall be provided for depreciation. This 
alternative shall apply only to 
transmission lines first placed into 
service on or after March I, 1988. 

(v) The rate of return shall be 2 times 
Standard and Poor's industrial UUU 
bond rate. The rate of return shall be 2 
times the monthly average rate as 
published in Standard and Poor's Bond 
Cuide for the firstmonth of the annual 
deduction period and shall be effective 
during the following deduction period. 
The rate shall be  redetermined annually 
at the beginning of the same month 
beginning the annual deduction period 
chosen pursuant to paragraph (b)(1) of 
this section. 

(3) Transmission-line cost rates, 
determined annually. are computed by 
dividing the sum of the operating. 
maintennnce, overhead, a i d  cnpitiil 
costs by the annual amount of delivered 
electricity. 

(4) For new transmission lines. the 
lessee's costs for the first ??duction 

(iv) To compute costs associiited with 

period shal l  be based on estimiitcd 
expenses (including overhead) for 
operating and maintaining the 
txnsmission line. For subsequent 
deduction pi!riotls. thr tr;irisriiission line 
costs shill1 bc estimiitcd b;isrd on the 
Icssec's actual operating and 
maintenance expenses for the previous 
period tidjiistcti for der:rr;isrs or 
increases t l i i i t  the lessee h i io ivs  will 
affect the deduction in the current 
period. 

transmission deduction plus the 
generating deduction determined 
pursuant to 5 206.354 of  this subpart 
rvduce the royalty value of the 
gcotherrnal resource to zero. 

deduction determined a t  the end of the 
annusl reporting period is less than the 
amount the lessee estimated and used in 
the netbach procedure during the 
reporting pe:iod, the lessee shall be 
required to pay additional royalties 
retroactive to the first month of the 
reporting period. plus interest computed 
pursuant to 30 CFK 218.302. If the actual 
transmission deduction is grcatcr than 
t l ic amnurit applied i n  the rietb;ic:k 
calculation. the lessee shall be entitled 
to a credit. 

(2) Lessees must submit corrected 
Forms hIhlS-2014 lo reflect adjustments 
to royalty payments in accordance with 
hihlS instructions. 

( e ) (  1) A11 transmission dcducticins a re  
siibjpct to revieiv. audit. and adjustment. 
IVhen necessary or appropriate. hlMS 
may direct a lessee to modify its 
est i  ni a :e d or n c t u B I t r ii n s 111 is si on 
deduction and adjust royalty values 
accordingly. 
(2) Pursuant to subpart I I  of 30 CFR 

part 212. the lessee must maintain all 
data anti records supporting its 
t ransmission detluc t ion. including 
M' h e e I i  ng and other \ r  a n s m i s s i on -re I a t e d 
ayreenicnts. These dati i  and records 
niust be made aviiilable to hlhlS and 
other authorized personntal upon 
reques t .  and shall be maintained in a 
confidcritinl manner in ;icr:ord;ince with 
applicable laws and regu1;itions 
pursuant to 5 200.352 of this subpart. 

(0 A one-time refund of royalties 
equal to the royalty amount of actual 
dismantlemcnt costs attributable to the 
transmissioii line t h i i t  ;ire in eycess of 
actual income ;ittributalrlr, to the 
salvage of the transniission line will be 
allowed at the completion of the 
disinanllement a n d  s a l v a ~ c  operations. 

[c] Under no circumstances shall the 

( d ) ( l )  I f  the actual transniission 

5 206.354 Detcrmlnallon of penerstlng 
deductions. 

(a] Where the v a l . ~ e  of geothermal 
energy is determined by the geothermal 
netback procedure pursuzint to 

pi~r:igr:iptis [c ) ( l ) ( i i )  2nd (d)(l)[ii) of 
$ ZCfi . : jX of this sii l lpartq that value shall 
be delcrr;iined by deducting the lessee's 
reasonalJli! a c t u i ~ l  costs incurred to 
Rerier;ito r ~ l ~ v ; l i i c : i l v  f rom t h r  plant 
t i i i l g : i le  i t ; i l i ie of t 1 1 1 ,  r l rctricity ( I I S I I I I I I ~  
the tr ; i i lzrr i ission-:c:clr lcPJ v,tlue of the 
deliver cd (1 I cc t ri CI t i , ) :  G f; n c r a  t i  ng  
dtductioris :ire 5iilJji'ct 1 0  itie liniiliilion 
prc,sc:ribetl iri pariigi.aph (c) of this 
section. 

on the lessee's actua l  annual costs 
associated with the construction and 
operation of a geot1ierrn;il powcrplant. 
l ' he  monllily genrr:itiiig detluctiori is 
delerniined by multiplyiop the annual 
generating cost rat? (in dollars per 
kilowatthour) hy the aniount of plant 
tailgiite electricity measured (or  
computed) lor \hr r v p w i i i g  t w t i \ h .  ' f\w 
generating cost rate is de!r,rmined from 
the annual amount of plant tailp:ite 
electricity arid must \Je rcdrtt3rrnined 
annually a t  t he  br!vinni-iR of the si i ine 
nionth of the 5'e;ir in  wliich the 

( b ) ( l )  Genrriitiiig costs shall be based 

powerplant was pl;iced intn sen ice  or, 
at  the lessee's option. at a time 
coiicurrent with t h t i  hrginning of the 
Icssea's i l i i r i i i i i l  corpor;ite iicwuiiting 
period: I'ruvicled, however. the period 
selected must coincide with the same 
period chosen for ttre triinsrnission 
detlirctiun puisiiant to 5 ?(Vi : j 5 : i ( l i I ( l ] .  
M t c r  a dcc!uclion ~ J C I  i c d  is c:hosen, the 
lessrie ma!' nnt 1att.r elect to use n 
different Jeductioii period without h lLlS  
a p p ~  0 \fit I. 
(2) Allowable gr8ner;rtinR L O S ~ S  include 

operating arid ni: i i : i tei iar icp P x p e n s p s ,  
ovt!rhc;itl, and cithrr clcl)rc 
ri!turri on i i i i d ~ ~ ~ i i r ~ ~ i i i t ~ d  c, i i i i I i i l  
investiiiorit in  accurcl;ir.ce with 
par:igra 11 h [ b)( 2 I( i  v I (  A ) of t h I  s st3i;t ion.  or 
R cust e q u a l  to the capital i r iv rs lmrnt  in 
the powerplant nrultiplicd b y  a ra te  of 
return in nccoidance i v i t h  pa r , l g r ; i ph  
(h ) (2 ) ( iv ] (11 )  of this scctictn / l l l o r v a l ~ l e  
r;ipital (:os:.q ; i r e  y,(*niBr;ill> 1 1 : r i z r  rozls 
for depreri;ll)lc : is '  tils. inc:lLidirig c i i s t s  of 
delivery and i i i s t i i I I , i t i c~n  of r:ipit~iI 
erluiliinerit. t11:it OII' ; i n  iiii('clell Ii.irt of 
the powcrlil;lilt or ;Ire r c ~ f l t i i ~ ~ , ( l  I I ?  the 
design s;)ecific:uticliis of t l i r :  pubv(!r 
conversion cycle. 11 return on c;ipiliil  

invested i r i  the piirctiase of rr i j l  esta te  
for a powtlrpliint site m a y  Ire i i t l o ived  
provided t11:11 the I I ~ S S C P  (!r>rrionstrales 
the nrccssily for S L I ! : ~  p ~ i r r : l i . i s r ~ .  IIIC 
purchiiscd land is not on i i  Feclrri+l 
geothermiil l ease .  iind MhlS ;ippro\es 
Ihe dcductinn: ttir r;ite of  r c t i i rn  sha l l  be 
the siiiiie r : l t r  dct r~r rn i r i r t l  i n  p ; i r : ig r ; iph  
( b ] ( Z ) ( V ]  o f  t h i g  sec.lion. l ' t i e  cClsl8 of 
giithcring wystcnls :!rid ottirr protluctiori- 
relaled fiicililies arc not allowed. 

( i )  Allowable op(:rating r.cp('rises 
include oliorations super\ ision a n d  
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engineering. operations labor, nia terials, 
a d  valorem property tiixcs, rent. 
supplies, auxiliary fuaLttnd/or utilities 
used to operate the poivcrplant during 
down time. end any  other directly 
ullucnhln rind attributable aliurritirig 
expense that the lessee can document. 

( i i )  Allowable ninintcniincc expenses 
include maintenance of the poivcrplant. 
ni ii in t en an cc of e (1 11 i pr ii en t , n I i i  i n t c 11 ii n ce 
labor, end other directly allocalile end 
attributable maintenaricc expcnscs that 
the lessee can document. 

( i i i )  Overhead directly attributable 
and  allocable to the operation and 
maintenance of the powerplant i s  a n  
allowable expense. Stiite and Federal 
income taxes and severance taxes, 
including royalties, art! not allowable 
expenses. 

capital investment, a lessee may use 
either depreciation with a return on 
undepreciated capital investmcnt. or a 
return on capital investment. After a 
lessee has  elected to use either nietliod, 
the lessee may not latt:r elect to change 
to the other eltcrnativc without hlhlS 
approval. 

(A] l o  computc depreciation, the 
lessee must use a str;ii;ht-line 
depreciation method biised on the life of 
the geothermal project. usually the term 
of the electricity sales contract or other 
depreciation period acceptable to MMS. 
A change in ownership of a powerplant 
shall not alter the depreciation schedule 
established by the original lessce-owner 
for computing the generating costs. With 
or without a change in ownersliip. Q 
powerplant shall be depreciated only 
once. The rate of return used to compute 
the return on undepreciated capital 
investment shall  be  determined 
pursuant to piiragrapli ( I ) ) (2)(v)  of this 
sect  ion. 
[D) To compute ti  return on capital 

investment. the allowcd cost shall be  t he  
amount equal to the allowable capital 
investment in the powerplant multiplied 
by the rate of return determined 
pursuant to paragraph(b)(Z)(vj of this 
section. No a l lowanw shill1 be provided 
for depreciation. Thisalternative shall 
apply only to powerplitnt~ first pldccd 
into service on or after hlarcli 1 ,  1Win. 

(v) l'lie rate of return shill1 be 2 times 
Stiindard and Poor's industrial UnLI 
bond rate. 'The rille of ieturn sli;ill tx 2 
times the monthly average ra te  i i s  
published in Standard and Iloor's Bond 
Guide for tlie first month of the annual 
d d u c t i o n  period and sliall lie c!fTc:ctive 
d 11 I i n g t h e f i i  I Io w i rig t l  [I d I I  c t ion pr+ ri od, 
'The rate shall be rc:di:tt!iniined ilnlltially 

a1 the beginning of the siiiiie nionth 
briginning t he  annual deduction pcrioJ 
(:tiusen purstmnt to p:ii,igriipli ( ! I ) [ I )  of 
ttiis section. 

(iv) To compute costs associated with 

131 Generating cost rates. determined 
iinnuiilly. shall be computed by dividing 
the sum of the operating. maintenance. 
overheitti. and  capital cosfs by the 
annual amount of plant tailgate 
olactricity, 

( 4 )  For ncrv potrerplants. the lessee's 
generating costs for the first deduction 
period shall be based on estimated 
expenves (inc:ludirig ovcrticad) for 
operating and mair.!aining the 
powerplant. For subsequent deduction 
periods, the generating costs shall be 
estimated based on the lessee's actual 
operating and  maintenance expenses for 
the previous period adjusted for 
decreases or increases that the lessee 
knows will affect the deduction in the 
current period. 

generating deduction plus the 
transmission deduction determined 
pursuant to 8 2M3.353 of this subpart 
reduce the royiilty value of the 
geothcrnial resource to zero. 

( d ) ( l )  I f  the actual generating 
deduction determined a t  the end of the 
annual reporting period is less than the 
amount the lessee estimated and used in 
the netback procedure during the 
reporting period. the lessee shall be 
required to pay additional royalties 
retroactive to the first month of the 
reporting period, plus interest computed 
pursuant to 30 CI-?I 218.302. I f  the actual 
generating deduction is greater than the 
amount applied in the netback 
calculation. the lessee shall be entitled 
to a credit. 

(2 )  I.essees must submit corrected 
Forms hlhlS20t.I  to reflect adjustments 
to royalty payments in accordance with 
h1MS instructions. 

( e ) ( 1 )  All generating deductions a re  
suliiect to rcvierv. audit, und adjustment. 
M'hen necessary or appropriate. M M S  
may dircct a lessee to modify its 
estimated or actual generating 
deduction and adjust royalty values 
accordingly. 

(2)  Pursuant to stilipart t i  of 30 CFH 
part 212, the lessee must maintain all 
data  and records supporting its 
generiiting dctI\ir:tion. 'l'liosc data Rnd 
records m u s t  be rnatle u v ; i i l a l ~ l e  to hlhlS 
and other authorized personnel upon 
request. and s h a l l  be niairitained in a 
c o n f i d ~ n t ~ ; ~ l  niiinntir i n  iii:coriIiince with 
a ppl ic'i I i l e  1;i ws  a nd r q u  I ;I t i  o n s  
pursuant lo 9 206.352 of this subpart. 

(f) A one-time refund of royalties 
ecluiil to thc rri>.;tlty amount of actual 
ti i Y inti 1 1  I Iem en I cos I 3 u t  i r  i I i  u I c i  Llc to t he  
p o r v ~ i ~ ~ i l , i n t  11i;i t  iirc in ex(:css of ac tua l  
iricoine ~ I ~ I - I ~ U I ~ I L I I ~  to ttie salv;ige of the 
porver-pl;int ! \ i l l  be a l l o t v e t l  a t  the 
coni p I I: I i on of t tie d i smii I I t Icnit: n t i+ ntl 
t i i l l \  iigc t r ~ i ~ ~ r ; i ~ t r ~ n s .  

( c )  Under no circumstances shall the 

5 206.355 Valuation standards far direct 
ullllzatlon. 

produced for leases subject ta this 
subpart and  used in direct utilization 
proccsacr eliri l l  bo dctcimlnod pursutint 
to th is  section. 

(b) ( l ) ( i )  The value of geotherrnal 
resources that a rc  sold pursuant to an  
arni'e-lcngtli contract sti;ill be the gross 
proceeds nccruing to the lessee, except 
a s  provided in paragraphs (b)(l)(i i]  and 
(bKl)(iii) of this section. The lessee shall 
have the burden of demonstrating that 
its contract is arm's-length. The value 
that the lessee reports for royalty 
purposes is subject to monitoring. 
review, and oudit. 

( i i )  In conducting these reviews and 
audits. MhlS will examine whether or 
not the contract reflects the total 
consideration actually transferred either 
directly or indirectly from the buyer to 
the seller for the geothermal resource. If 
the contract does not ruflcct t he  tutal  
consideration, hlMS may require that 
the geothermal resource sold pursuant to 
that contract be valued in accordance 
with paragraph (d]  of this section. Value 
shall not be less than the gross proceeds 
accruing to the lessee, including any 
addilional considera fion received. 

( i i i )  If h1MS determines that the gross 
proceeds accruing to the lessee pursuant 
to an  arm's-length contract do  not reflect 
the reasonable value of the geothermal 
resource because of misconduct by or 
between the contracting parties. or 
because ttie lessee otherwise has 
breached its duty to the lessor to market 
the production for the mutual benefit of 
the lessee and the lessor, hlh.1S shall 
require the geothermal resource to be 
valued pursuant to paragraph (d) of  this 
section and in nccordance with the 
nofificalion requirements of partigraph 
(e )  of this section. When MhlS 
delermines that the valiie may be 
unreasonable, MhlS will notiry the 
lessee and give the leswe an 
opportunity to provide writ ten 
information justifying the lessee's value. 

(2) The MhlS may require a lessee to 
certify that its arm's-length contract 
prm4sicins include t l l l  o l  the 
consideration to be paid by the buyer. 
either directly or indirectly, for the 
geoth~:rmiil rusource. 
((:)[I) The value of jyotIicrrna1 

resources subjcct to h i s  section that are 
sold under a nun-arm's-lcngth contract 
shall lie dciterriiined in ;ic:r:ordunce with 
the first i i1i1iliciil)le of thr! following 
pa ragra p I is: 

( i )  'The gross proceeds accruing to the 
lessee pursutint to a sale unilcr its non- 
H I ni '  s ~ I cii g t h ( : I  in I r;i c t pi 0 vi i I e d t 11 a t 
those gross prtrr:r~ods a i  o not  less tliiin 

[a) The value of geothermal resources 
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the gross proceeds derived from or paid 
under the lowest-priced available 
comparable arm's-length contract for 
safes of geofhermdrsrources to the 
lessee-affiliate'e same direct utilization 
facility (the "minimtin value"). I f  the 
gross proceeds under the lessee's non- 
arm's-length contract are less than the 
"minimum value" under available 
comparable arm's-length contracts, o r  if 
there are no available comparable 
arm's-length contracts, value will be  
determined by the weightcd average of 
the gross procccds cstub\ishcd under 
nrm's-lcngth contracts for the sale of 
significant quantities of geothermal 
resources to the same direct utilization 
facility. Available conlracfs will nican 
contracts in the possession of the lessee, 
the lessee's affiliate, or MMS. In 
evaluating the comparability of arin's- 
length contracts for the purposes of 
these regulations, the following factors 
shall be  considered: Time of execution, 
duration, terms, quality of the 
geothermal resource, volume, dedication 
to the same direct utilization facility, 
s n d  other factors that may be 
appropriate to reflect the value of the 
resource: 

expensive, reasonabIe alternative 
encrgy source (fuel). The eqiiivalcnt 
value of the least expensive, reasonable 
alternative encrgy source shall be based 
on the amount of thermal energy that 
would otherwise be used by the direct 
utilization process in place of the 
geothermal resource. That amount of 
thermal energy [in Btu's) displaced by 
the geothermal resource shall be  
determined b y  the equation 

thermal energy displaced = 

(ii) The equivalent value of the least 

Where liln is the critlialpy in Dtu's/lb a t  
the utilization facility inlet (based on  
measured inlet tcmperaturc), hnut is the 
enthalpy in Btu's/ lbet  the facility outlet 
(based on measured outlet tcmperaturc), 
density i s  in \bs/cu ft based on inlet 
temperature, the factor 0.133681 fcu f t /  
gal) converts gallons to cubic feet, and 
volume is the qunntity of gcothcrmtil 
fluid in gallons produced st the 
wellhead or measured a t  a n  approvcd 
point. The efficiency of the alternative 
energy source shnU be 0.7 Cor coal and 

0.8 for oil. natural gas, and other fuels 
derivcd from oil and natural giis, or an  
efficiency factor proposed by the lessee 
a n d  approvcd 6y 1cl;tfS. The methods of 
iiicasuring rcsource p:iriiniclcrg 
[ternpcraturc, volume, etc.) and the 
irequency of computing and 
accumulating the amount of  thcrrnal 
energy displaced shall be dctermined 
and approved by BLhl:  or 

( i i i )  A value determined by any other 
wesonable valuation method approved 
by MhlS. 

( 2 )  Vnlun\ io i i s  i i d c . p u r s u u n t  to this 
paragraph are subject to the notification 
rcquirernents of paragraph (e) of this 
section. 

rcsourccs subject to this section that are 
not subject to a sales frarisaction but are 
inslead used by the \essee in its own 
direct utilization facility ("no sales" 
geothermal resources) shall be 
determined in accordancc lvith the first 
applicable of the following paragraphs: 

( i )  The weighted average of the gross 
proceeds established in arm's-length 
contracts for \he purchase of significant 
quantities of geothermal rcsources to 
opcrate the lessee's same direct 
utilization facility. In evaluating the 
acceptability o f  arrn's-/cngth contracts. 
the following factors shall be 
considered: Time of cxcculiori, duration. 
ternis. volume!, quality of resource, and 
such other factors a s  may be 
appropriate to reflect the value of thc 
rc s o 11 r ce: 

expensive, reasonable altcrnative 
energy source (fuel). 'The equivnlcnt 
v a h e  of the l eas t  expensi-;e. reasonable 
altcrnative energv source shall be based 
on the amount of thermal encrgy that 
would otherwise be used by t he  direct 
utilization process in place of the 
geothermal resource. That amount of 
thermal energy (in Btu 's)  displaced by 
the geoihermal resource sha\\ be 
determined by the cquation 

( d ] ( ~ ]  ?'lie value oi geothermal 

(i iJ  The equilcalcnf value of rhc least 

thermal energy displaced = 

Whcro h,. is the  critlialpy in Utu's/lb a t  
tlic utilization facility i r i l c t  (I):iscd on 
mcasurcd inlet tcniycraturcj. \io,,, is the 

enthalpy in Btu's/lb a t  the facility outlet 
(based on nieasured outlet temperature). 
density is in Ibs/cu f t  based on inlet 
Icmperalure. (he facfor (7.1336BI (cu fl/ 
8111) c o r i v c r t ~  8:rllons to cubic fcct, and 
volunic is the quantity of geothermal 
hid in giillons produced a t  the 
wellhead or measured at  an approved 
point. The efficicncy of the alternative 
energy source shall be 0.7 for coal and 
0.8 for oil. natiiral gas, and other fuels 
derived from oil and natural gas, or an  
efficiency fiictor proliosstl by the 11:sscc 
arid iippruvtd b y  MMS. 'Ihc mc\hods uf 
mcir sur i  ng re sou rce p t i  ra m e t er s 
(temperature, volume, etc.) and the 
frequency of computing and 
iaccumulatiiig the amount of  thcrrnal 
energy displacrd shall be determined 
and approved by BLhl: or 

( i i i )  A value deterniined by any other 
reasonable valuation method approved 
by MMS. 

(2) Valuations made pursuant to this 
paragraph :ire subject to the notification 
requirerncnts of paragraph (e] of this 
section. 

part 212, the lcssce shall retain all data 
relevanf to the drtermination of royally 
value, particularly where the value is 
determined pursuant to paragraph (c] or 
(d)  of this scctinn. S i i d i  d a t a  shall hs  
subject to review arid audit, :ind hlMS 
wil l  direct a lessce to use a different 
value if  i t  determines that the reported 
valuc is iiiccinsistwil with the 
rcqirir.cmcnts of t l icso regula lions. 

(2) Upon request, lessees shal l  make 
a v il i  I ;I b 1 e to a tit h o r i ze d hl hl S 
rqircscntalives or to other aulhoti7ed 
persons any and : i l l  contrticls for the 
sale or othcr disposition of the lcase 
production. and any arm's-length sales 
Rnd olher dafa for like-quality 
production sold, purchased. or otherwise 
obtained by the lesstie from the field a s  
may be necessary to support a value 
dctcrmination. 

(31 A I ~ S S I ~ C  Sl i i i l l  iiotify hlh1S i f  i t  hi is 
deterniined value pursuant to paragraph 
(c) or (d) of  this section. I'he notification 
shall be by Ii!llcr to tlie hlMS Associate 
Director for Royalty Manngcment or 
hislher dcsignce. 't'he letier sha l l  
idcnlify the vnlu;lfiorl n tc rh t f  to hc used 
Gild corltilin I I  I J r i c L f  d i ! s c i i ~ ~ t i ~ i n  of t l ic 
procxidiirc 111 be rlJllowatl. TIII! 

is a ono-limc notifictition duc  no ltrtcr 
I l i ; i n  Ilia rntl of 1111, niolitll f o l l o x i n E  t h c  
month the I w s c ~ 1  rllst reports royaltics 

[e)l l)  Pursuant to suhpart 11 of 30 CFR 

n0ljfjC:J I j O J J  rcf)lJjrJ?d )>y lhjs p;JJ;JgJ;Jph 
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on*a Form M?cZS-2014 using a valuation 
method authorized by paragraph (c) or 
(d) of this section. 
(Q I f  MMS determine8 that a lessee 

has not properly deterrgitied value, the 
lessee shall pay the d i f fmnce ,  i f  any, 
tletwcen royalty payments made based 
upon thc value i t  has  used and the 
royalty payments that are due based 
upon the value established by MMS. 
The lcssce shall ulso pay interest on that 
differencc computed pursuant l o  30 CFR 
218.302. I f  the lessee is entitled to a 
credit. MMS will provide instructions for 
the tiiking of that credit. 

(6) 'l'he lcssce niriy request a value 
determination from MhlS. In that event, 
[he lessee shall propose to MMS a value 
determination method and may use that 
method in determining value, for royalty 
purposes, until MMS issues its decision. 
The lessee shall submit all available 
data relevant to its proposal. The MMS 
shall expeditiously determine the value 
based upon the lessee's proposal and  
any additional information MMS deems 
necessary. In making a value 
determination, blh.lS may use any of the 
valuation criteria consistent with this 
subpart. That determination shall 
remain effective for the period stated 
therein. After MhlS issues its 
determination, the lessee shall make 
adjustments in accordance with 
paragraph (fj of this section. 

(h) Notwithstanding any  other 
provision of this section, under no 
circumstances shall the value of 
production, for royalty purposes, be  less 
than the gross proceeds accruing to the 
lessee where geothermal energy is 
directly sold. 

( i )  The lessee is required to place 
geothermal resources in marketable 
condition and  to deliver geothermal 
resources to the direct utilization facility 
at no cost to the Federal lessor. Where 
the value establishedpursuant to this 
section is determined by a lessee's gross 
proceeds, that value shall be increased 
to the extent that the gross proceeds 
have been reduced because the 
purchaser, or any o thwpcrson ,  is 
providing certain s e m : l h e  cost of 
which ordiiiarily is th&reqmi.qibility of 
the lcssce to pliice the gwtht!rmal 
rcsourcc in niurketablc c:trr:tlition or to 
deliver i t  to the direct utilization facility. 

( i ]  Value shall be  b a w d  on the highest 
price a prudent lessee ciiri rweive 
through legally enforceul)le claims under 
its contract. Absent contract revision or  
amendment, i f  the lessee fails to take 
proper or timely action to r t u i v e  prices 
or benefits to which i t  is crititlcd. i t  must 
pay royalty at  a value based upon that 
obtainable price or beni,fit. Contract 
revisions or anicntlmcnts shiill be in 
writing a n t i  signed by t i l l  parties to the 

contract. I f  the lessee makes timely 
application for a price inrrease or 
benefit iillowctl untlcir  its c:oritract but 
ttie purchaser refuses and the lessee 
takes reasonable measures. which a re  
doc i i  m e n t e tl , to force pur c h n s e r 
compliance, the lessee shall owe no 
ndditional royalties unless or until 
monies or consideration resulting from 
the price increase or additional benefits 
nre received. This paragrnph shill1 not 
be construed to permit n ICSSC:~ to ovoid 
its royalty payment obligation in 
situations where a purchaser fails to 
pay. in whole or in pnrt or  t i m r l y ,  for a 
quiintity of gi:ollicrriiiil resources. 

( k )  Notwithslariding any provision in 
these regulations to the contrary. no 
review. reconciliation. monitoring, or 
other like process that results in a 
redetermination by MhlS of value under 
this section shall be considered final or 
binding against the Federal Government 
or its beneficiaries until the audit period 
is formally closed. 

( I )  Certain information submitted to 
MMS to support value determinations is 
exempted from disclosure by the 
Freedom of Information Act, 5 U.S.C. 
552, or other Federal law. Any data 
specified by law to be  privileged, 
confidential, or otherwise exempt will 
be maintained in a confidential manner 
in accordance with applicable laws and  
regulations. All requests for infomation 
about determinations made under this 
subpart are to be submitted in 
accordance with the Freedom of 
Information Act regulation of the 
Department, 43 CFR part 2. 

3 206.356 Valuatlon standards lor 
by products. 

(a )  The value of geothermal 
byproducts. including commercially 
demineralized water, shall be 
determined pursuant to this section, less 
applicable byproducts transportation 
allowances determined pursuant to 
$ 5  206.357 and 206.350 of this subpart. 

are sold pursuant to an  arni's-length 
contract shall be the gross proceeds 
accruing to the lessee, except as 
provided in paragraphs ( b ) ( ~ ) [ i i )  and 
[ b ) ( ~ ) [ i i i ]  of this section. ?'lie 1t:ssee shall 
huvc ttie Ilurtlen of donionstruting Ihitt  
its contract is arm's-length. 'I'he v;iluc 
that the lessee reports for royalty 
purposes is subject to muiiitoririg, 
review, and audit. 

( i i ]  In conducting reviews and audits. 
MblS will examine whether the contract 
reflects the t o t a l  consideration actutilly 
transferred. either directly or indirectly. 
from the buyer to the seller for the 
byprotliicts. I f  the contract does not 
reflect the total consideration. hlblS 
may reqt-iire tha t  ttie byproclucts sold 

(b) ( l ] ( i )  The value of byproducts that 

pursuant 13 that contract hc vnlued in 
accordance with parngr:iph (1%) of this 
section. V;iliic rnny not I)e I c s s  than the 
gross proceeds accruing to t l i c  lessee. 
including any additioniil consideration 
received . 

( i i i )  i f  h1MS tl~terminc!s t h t  the gross 
proceeds accruing to the lessee pursuant 
to an  arm's-length contract do  not reflect 
the reasonable valuc! ( 1 1  the production 
ticcause of misconduct b y  or bvtwecn 
the contracting psrtics, or Imxuse  the 
lessee otherwise has breached its duty 
to the lessor to market the production 
for the miitunl hcncfit of  the I r w c e  nnd 
the Icssor. MMS shull rcquirr t11;it the 
byproduct production he vfl l i ied 
pursuant to paragraph (c) of this  section 
and in accordance with the notification 
requirements of paragraph (d)  of this 
section. If hlMS determines that the 
value may be unreeson;ible, hlMS will 
notify the lessee and give t h e  lessee a n  
opportunity to provide written 
information justifying the lessee's 
reported byproduct vnlue. 
(2) The MhIS may require a lessee to 

certify that the provisions in its arm's- 
length contract include all of the 
consideration to be paid by the buyer, 
either directly or indirwtly. for the 
byproduct. 

sold pursuant to a non-:irni's-length 
contract or that ore ulilizcd by the 
lessee (no sales), except demineralized 
water used for the benefit of the lease 
pursuant to paragraph (ti)(2) of 9 202.351 
of this subpart, shall be  dett?rmincd in 
occordance with the first applicable of 
the following peragraphs: 

lessee pursuant to a sale under its non 
arm's-length contract (or other 
disposition by other than an nrm's- 
length contract). provided that those 
gross proceeds a re  not less tht tn  the 
gross proceeds derived from or paid 
under the lowest-priced availatile 
comparable arm's-length contract for 
sales, purchases, or other dispositions of 
like-quality byproducts in the field or, if 
necessary to obtain a reprrsentiitive 
sample, from the snrne iireii (t l ic 
"minimum value"). If the gross proceeds 
urrder the Icssce's non-rirrii's-l(~rigth 
contract arc less than ttie "minimum 
value" under nvailal)le c:oiniiiirii t)le arms 
leiifitti contracts, or i f  tlic:rc iirc no 
a v a i  I ti b I e co m p a r a b 1 e a r m' s- I e n g t h 
contracts, value will be tlelermined by 
the weighted average of the gross 
pro ce e d s e s t n h I i  s h L' d u 11 i I r r  R r I I 1 ' s- I eng I h 
contracts for the ssle of like-quality 
products in the field or. i f  ncct'ssary to 
oljtain a represcntntive scimplc. from the 
same iireo. Available contr:tclu (vi11 
mean contincts in thc p,mc.ssion of the 

(c) The value of byproducts that a re  

(I) The gross proceeds accruing to the 
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lessee h e  lessee's alliliate, or hIhlS. In 
evaluating the comparability OF arm's- 
length contracts for the purposes of 
these regulations. the following fuctors 
shall b e  considere& Field or area. price, 
time of execution, duration, ternis. 
quality of the byproduct. volume, market 
or markets served, and  other factors that 
may be  appropriate to reflect the value 
of the byproduct; 

(2) Other relevant mutters including. 
but not liniited to, published or publicly 
availuble spot-niarkct prices. or 
lriforiiiutloii aiiliriiiltrd by t l ic:  l v s f i i w  
concerning circuiiistanccs unique to ~1 

particular Icnse operation or t l ie  
saleability of certain byproducts; or 

( 3 )  A netback method or any other 
reasonable method used to determine 
VI1 I 1111. 

(d)(l)  h r s u a n t  to subpsrl  I i  of 30 CFR 
part 212. the lessee shall retain all data 
relevant to the determination of  royalty 
valm. particularly where the value is 
determined pursuant to paragraph (c) of 
this section. Such data shall be subject 
to review and  audit, and  hlhlS will 
direct a lessee to use a different value if  
it determines that the reported value is 
inconsistent with the requirements of 
these regulations. 

(2) Upon request, lessees shall make 
available to authorized MhfS 
representatives or to other authorized 
persons any  and  all contracts and/or  
invoices for the sale or  other disposition 
of the byproducts, and any  arm's-length 
sales a n d  olher data for like-quality 
production sold, purchased, or  otherwise 
obtained by the lessee from the field or 
other area a s  may b e  necessary to 
support a value determination. 

(3) A lessee shall notify MMS if i t  has  
determined value pursuant to paragraph 
(c) of this section. The notification shall 
be  by letter to the M M S  Associate 
Director for Royalty Management or 
his/her designee. The letter shall 
identify the valuation method to be  used 
and  contain a brief description of the 
procedure to be  followed. The 
notification required by this paragraph 
is a one-time notifieation due no later 
than the end of th&.Isonth following the 
month the lessee firstreports royalties 
on a Form MMS-2014 using a valuation 
method authorized by paragraph (c) of 
this section. and each time there is a 
change in a method under paragraph (L) 
of this section. 

(e) If MMS determines that a lessee 
has  not properly determined value, the 
lessee shall pay tlie difference, i f  any, 
between royalty payments made based 
upon tho value it hoe ueod rand tho 
royalty payments that are  due based 
upon the value established by hfMS. 
The lessee shall also pay interest on (hot 
difference computed pursuant lo 30 CFR 

218.302. I f  the lessee is cntitlcd to a 
credit. hlMS will provide instructions for 
the taking of that credit. 

(f) The lessee may requrst a value 
determination from h.1hlS. In that event, 
the lessee shall propose to hlMS A vnluc 
determination me!hod and mny use that  
method in determining value, far royalty 
purposes, until hUIS issues i t s  decision. 
The lessee shall Rubmil oll available 
data relevant to it8 proposal. The hlMS 
shall expcditiously determine the value 
bnscd iiiion ( l i e  l rssea 's  pr(iposiil and 
i i r iy  tiddi!iiiiiiil i i i f i ~ r n i i i t  i f in  hlhlS deems 
i i ~ ! ~ ~ ~ t i ~ i i i y .  In ni;tkirig ;i \rilue 
dcterniinnlion. h4hlS nl i iy  u w  any of the 
valuation criteria consistent v:ith this 
sub p a r t . 'I h a t deter m i  n a t i  o n sh a I I 
remain effcctive for the pcriod stated 
tlicrciri. Aftcr hfhlS issucs its 
determination. the lcssce shill1 mahe the 
adjustments in accordclnce with 
paragraph ( e )  of this section. 

(8) Notwithstanding any other 
provisions of the section, under no 
circumstances shall the value of 
byproducts for royalty purposes be  less 
than the gross proceeds accruing to the 
lessee, l e s s  applicable byproduct 
t ra n s po r t a t i  o n a I Io w n n ces d c t e rni i n ed 
pursuant lo 8 p 206.357 and W0.358 of 
this subpart. 

byproducts in markctiible condition at 
no cost to the Federal Govcrnment. 
Where the value established pursuant to 
this section is determined by a lessee's 
gross proceeds. that value shall be  
increased to the extent that the gross 
proceeds have been reduced because 
the purchaser, or  any otlicr person, is 
providing certain services the cost of 
which ordinarily is the responsibility of 
the lessee to place the byproducts in 
marketable condition. 

( i )  Value shall be based on the highest 
price a prudent lessee can receive 
through legally enforceable claims under 
its contract. Absent contract revision or 
amendment  i f  the Iessce fails to take 
proper or timely action to retci:.e prices 
or benefits to which i t  is cntitlcd. i t  miist 
pay  royalty at a value based upon that 
obtainable price or benefit. Contract 
revisions or amendments shall be in 
writing and signed by all parties to the 
contract, and may be retroactively, 
applied to value byproducts. for royalty 
puiposcs.  for o period not to exccvd 2 
Yei I rR .  uiilcss hUIS npproves a longer 
period. I f  the lessee niiikes tinielv 
application for a price increase allowed 
under its contract but the purcliascr 
refuses and the lessee takes  ressonable 
nicuBurce. \vl:lch arc ducrinicritod. lo 
force purchascr  cumplia:ice. t h ~  lessee 
%il l  o ive [io aclc!itional royiiltics unless 
or un t i l  monies or considerution 
resulting from the price imxease are 

(h) The lessee i s  required to place the 

received. This paragraph shall not b e  
construed to permit a lessee to nvoid its 
royalty pnynicnt oliligi~tirin in situations 
where a purchascr fails to pay, in whole 
or in part or timely, for a qiiantity of 
byproducts. 

these regulations to the contrary. no 
review. recon ci I i  ;1 t i  o n, m o n i tori ng, or 
othcr like procc9s that results in a 
redetermination by MMS of valric under 
this section shall he considered final or 
binding n)::iinst thr! Failrwl Govcrnment 
or i t R  li(:rii~lir;itrrir!s un t i l  t he  uudit pcriod 
is form;illy c:losc:il. 

( k )  Certain inforination submitted to 
MMS to suliyort valtiatioii proposals, 
including tiyprotluct transpoi t; i t iori  
IlIIOWiliICCs pursii;inl lo  5 9 206.357 and 
200.358 of th is  subpart. is cxempted from 
disclosure by the Freedom of 
Information Act. 5 I1.S.C. 552. Aiiv tl i l t i l  
specified by the act to be pi ivileged. 
confidential, or otherwise exempt shall 
be maintained in a confidential manner 
in accordance with applicable laws and  
regulctions. All requests for information 
about determinntions made under this 
subpart a re  to tw submitted in 
nrcordance with the Freedom of 
Information Act regulation of the 
Department, 43 CFR part 2 .  

allowances-general. 

been determined at a point off the 
geothermal lease. unit. or participating 
area,  h!MS shall ullow a dtsduction in 
determining value, for royalty purposes, 
for the lessee's reasonable, actual costs 
incurred to: 

(1) Transport t l i e  Iiyproducts from a 
Federal lease, unit, or  participating area 
to a sales point or point of delivery that 
is off the lease, unit, or participating 
area: or  

(2 )  Transjiort the byproducts from c1 

Federul lease, unit, or parlicipating area. 
or from a geothermal utiliziition facility 
to a byproduct recovery facility when 
that byproduct recovery facility is off 
the lease,  rinil, (ir participating area and, 
i f  aplilicnble. from the recoverv facility 
to R sales point or point of delivery oIf 
the lease. unit. or participating area. 
Costs for traiispnrtirig geotlic:rm;il fluids 
froni the I t ! a s i !  l o  this pc!other-rrliiI 
utilization fai:iIity* whe the r  on o r  off the 
lease, shall not be inclutlecl in the 
Ira n s p o r t if I i  on a I I ow a n clj . 

byyiroduct 11 nna~iurtiitloii r i l lowi lnco 
authorized by paragraph ( a )  of this 
seclion redlice the v;rlue ( i f  tlic 
byproducts unde r  tiny selliitg 
arrangement to zero. 

( j )  Notwithstariding any provision in 

206.357 Byproduct transportation 

(a) Where the value of byproducts has 

(b]  Undcr no ciic~.tmstanr;its s h a l l  the 
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(c)(l) When byproducts are 
transported from a lease, unit, 
participating area, or geothermal 
utilization facility to a byproduct 
recovery facility. the lessee is not 
required to allocate transportation costs 
between the quantity of marketable 
byproducts and the rejected waste 
material. The byproduct transportation 
allowance shall be authorized for the 
total production that is transported. 
Byproduct transportation allowances 
shall be  expressed a s  a cost per unit of 
marketable byproducts transported. 

[2 )  For byproducts that a re  extracted 
on the lease, unit, or participating area, 
or a t  the geothermal utilization facility, 
the byproduct transportation allowance 
shall be  authorized for the total 
production that is transported to a point 
of sale off the lease. unit. or 
participating area. Byproduct 
transportation allowances shall be  
expressed a s  a cost per unit of 
byproduct transported. 

authorized a s  allowances only when the 
transported byproduct is sold, delivered, 
or otherwise utilized by the lessee and 
royalties are reported and paid. 

(d)  Byproduct transportation 
allQwances are subject to monitoring, 
review, and audit. If ,  after a review and/  
or audit, MMS determines that a lessee 
has improperly determined a byproduct 
transportation allowance authorized by 
this section, then the lessee shall pay 
any additional royalties plus interest 
determined in accordance with 30 CFR 
218.302, or shall be entitled to a credit 
without interest. 

(e) If byproducts produced from 
Federal and non-Federal leases are 
commingled for transportation, lessees 
shall not disproportionately allocate 
transportation costs to Federal lease 
production. 

available to authorized MMS 
representatives or to other authorized 
persons a l l  transportation contracts and 
all other information a s  may be 
necessary to support a byproduct 
transportation allowance. 

(g) Byproduct transportation 
al!nwances are to be reported a s  
se;.,rate lines on Form MMS-2014. 

5 206.358 Detsrrnlnatlon of byproduct 
trrnrpartatlon rllowrncer. 

(a) Arm's-lengfh contracts. (1) For 
transportation costs incurred by a lessee 
pursuant to a n  arm's-length contract, the 
transportation allowance shall be the 
reasonable, actual cost3 incurred by the 
lessee for transporting the byproducts 
under that contraci, subject to 
monitoring, review, audit, and possible 
future adjustments. The MMS's prior 

( 2 )  Transportation costs shall be  

(0 Upon request. the lessee shall make 

approval is not required before a lessee 
may deduct costs incurred under a n  
am's-length transportation contract. 

(2) In conducting reviews and audits, 
MMS will examine whether the contract 
reflects more than the consideration 
actually transferred either directly or 
indirectly from the lessee to the 
transporter for the transportation. If the 
contract reflects more than the total 
consideration paid, h4MS may require 
that the byproduct transportation 
allowance be determined in accordance 
with paragraph (b) of this section. 
[3) If M M S  determines that the 

consideration paid pursuant to an  arm's- 
length byproduct transportation contract 
does not reflect the reasonable value of 
the transportation because of 
misconduct by or between the 
contracting parties, or because the 
lessee otherwise has breached its duty 
to the lessor to market the production 
for the mutual benefit of the lessee and 
the lessor, MMS shall require that the 
byproduct transportation allowance be  
determined in accordance with 
paragraph (b) of this section. When 
MMS determines that the value 0:  the 
transportation may be  unreasmable,  
h4MS will notify the lessee Bnd give the 
lessee an  opportunity to provide written 
information justifying the lessee's 
transportation costs. 

transportation under an  arm's-length 
contract are not established on a 
dollars-per-unit basis, the lessee shall 
convert whatever consideration ic paid 
to a dollar value equivalent for the 
purposes of this section. 

(1) If a lessee has a non-arm's-length 
transportation contract or has  no 
contract, including those situations 
where the lessee performs 
transportation services for itself, the 
byproduct transportation allowance 
shall be based upon the lessee's 
reasonable actual costs. All byproduct 
transportation allowances deducted 
under a non-am's-length or no-contract 
situation are subject to monitoring, 
review, audit. and possible future 
adjustment. Prior MMS approval of 
byproduct transportation allowances is 
not required for non-arm's-length or no- 
contract Situations. 

(2) The byproduct transportation 
allowance for non-arm's-length or no- 
contract situations shall be based upon 
the lessee's actual costs for 
transportation during the reporting 
period, including operating and  
maintenance expenses. overhead, and  
either deprecibtion and a return on 
un d e p re ci a t e d capita 1 invest m en t in 
accordance with paragraph (b)(Z)(iv)(A) 
of this section, or a cost equal to the 

(4) Where the lessee's payments for 

(b) Non-arm k-length or no contract. 

capital investment in the transportation 
system multiplied by the rate of return 
in accordance with paragraph 
(b)(Z)(iv)(B) of this section. Allowable 
capital costs a re  generally those for 
depreciable assets, including costs of 
delivery and installation of capital 
equipment, that a re  a n  integral part of 
the transportation system. A return on 
capital invested in the purchase of real 
estate to locate the byproduct 
transportation facilities may be  allowed 
provided that the lessee demonstrates 
the necessity for such purchase, the 
purchased land is not on a Federal 
geothermal lease, and M M S  approves 
the deduction: the rate of return shall be  
the same rate determined in paragraph 
(b)(Z)(v) of this section. 

(i) Allowable operating expenses 
include operations supervision and 
engineering, operations labor, fuel, 
utilities, materials. a d  valorem property 
taxes. rent, supplies, and  any other 
al?ocable and  attributable operating 
expenses that the lessee can document. 

(ii) Allowable maintenance expenses 
include maintenance of the 
transportation system, maintenance of 
equipment. maintenance labor, and 
other directly allocab!e and attributable 
maintenance expenses that the lessee 
can document. 

( i i i )  Overhead attributable and 
allocable to the operation and 
maintenance of the transportation 
system is a n  allowable expense. State 
and Federal income taxes and 
severance taxes and other fees, 
including royalties, are not allowable 
expenses. 

capital investment, a lessee may use 
either paragraph (b)(Z)(iv)(A) or 
(b)(Z)(iv)(B) of this section. After a 
lessee has elected to use either method 
for a transportation system, the lessee 
may not later elect to change to the 
other alternative without MMS 
approval. 

lessee must use a straight-line 
depreciation method based on, a s  
appropriate, either the life of equipment 
or the life of the geothermal project that 
the transportation system services. After 
an election is made, the lessee may not 
change methods. A change in ownership 
of a transportation system shall not alter 
the depreciation schedule established by 
the original transporter/lessee for 
purposes of the allowance calculation. 
With or without a change in ownership, 
a transportation system shall be 
depreciated only once. Equipment shall 
not be depreciated below a reasonable 
salvage value. The rate of return used to 
compute the return on undepreciated 

(iv) To compute costs associated with 

(A) To compute depreciation, the 

S-3 IW99 0055(03)(07-NOV-91- I 1:22: 10) 
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capital investment shall be determined 
pursuant to paragraph (b)[Z)(v) of this 
section. 

(B) To compute a return on capital 
investment, the allowed cost shall be the 
amount equal to the allowable capital 
investment in the transportation system 
multiplied by the rate of return 
determined pursuant to paragraph 
(b)[2)(v) of this section. No allowance 
chall be  provided for depreciation. 

(v) The rate of return shall be  
Standard and Poor's industrial BBB 
bond rate. The rate of return shall be  the 
monthly average rate a s  published in 
Standard and Poor's Bond Guide for the 
first month of the annual reporting 
period for which the allowance is 
applicable and  shall be effective during 
the reporting petiod. The rate shall be  
redetermined a t  the beginning of each 
subsequent transportation allowance 
reporting period. 

PART 210-FORMS AND REPORTS 

revised to read a s  foilows: 

etseq.:25U.S.C.398aelseq.:25U.S.C.2101 
etseq.: 30 U.S.C. 181 el seq.: 30 U.S.C. 351 el 
seq.: 30 U.S.C. 1001 el seq.: 30 U.S.C. 1701 el 
se9.: 31 U.S.C. 9701: 43 U.S.C. 1301 etseq.: 43 
U.S.C. 1331 el seq.: and 43 U.S.C. 1801 etsep. 

2. Subpart H is amended by revising 
§ § 210.350 and 210.351 and by adding 
§ 8 210.352 through 210.355 to read a s  
follows: 
Subpart H-Geothermal Resources 

Sec. 
210.350 Deiinitions. 
210.351 Required recordkeeping. 
210.352 Payor information forms. 
210.353 Special forms and reports. 
210.354 Monthly report of sales and royalty. 
210.355 Reporting instructions. 

Subpart H-Geothonnal Resources 

8 210.350 Definitions. 
Terms used in this subpart shall have 

the same meaning a s  in 30 CFR 206.351. 

9 210.351 Required recordkeeplng. 
Information required by MMS shall be  

filed using the forms prescribed in this 
subpart. which a re  available from MMS. 
Records may be maintained on 
microfilm, microfiche. or other recorded 
media that are easily reproducible and 
readable. See subpart H of 30 CFR part 
212. 

9 210.352 Payor informatlon forms. 

MMS-4025) must be filed for each 
Federal lease on which geothermal 
royalties [including byproduct royalties) 
are paid. Where specifically determined 
by MMS. Form MM-025 is also 

1. The authority citation for part 210 is 

Authority: 5 U.S.C. 301 elseq.:  25 U.S.C. 396 

The Payor Information Form [Form 

required for all Federal leases on which 
rent is due. The completed form must be  
filed by the party who is making the rent 
or royalty payment (payor) for each 
revenue source. Form MM-025 must 
be  filed no later than jr) days after 
issuance of a new lease or a 
modification to an  existing lease that 
changes the paying responsibility on the 
lease. The Form MMs-4025 shall 
identify the payor of production royalty, 
and identify revenue sources and selling 
a r ra rgpnents  for all leased geothermal 
resources (including byproducts). After 
filing the initial form, a new Form MMS- 
4025 must be  filed no later than 30 days 
after the occurrence of any of the 
following: 

the lease: 
(9) Assignment of all or any  part of 

(b) Production of new product, 
(c) A change in a selling arrangement: 
(d) Change in royalty rate: 
(e) Change of payor: or 
(Q  Abandonment of a lease. 

9 210.353 Special forms and roportr. 
The MMS may require submission of 

additional information on special forms 
or reports. When special forms or 
reports other than those referred to in 
this subpart are necessary, MMS will 
give instructions for the filing of such 
form? or reports. Requests for the 
submission of such forms will be  made 
in conformity with the requirements of 
the Paperwork Reduction Act of 1980 
and other applicable laws. 

9 210.354 Monthly report of sales and 
royalty. 

A completed Report of Sales aod 
Royalty Remittance (Form MMSi-2014) 
must be  submitted each month once 
sales or utilization of production occur, 
even though sales may be  intermittent, 
unless otherwise authorized by MMS. 
This report is due on or before the last 
day  of the month following the month in 
which production w a s  sold or utilized, 
together with the royalties due the 
United States. 

8 210.355 Reporting Instructions. 

prepare and submit required information 
collection reports and forms to MMS is 
contained in an MMS Oil and Gas Payor 
Handbook which is available from the 
Minerals Menagement Service, Royalty 
Management Program, Fiscal 
Accounting Division, P.O. Box 5760. 
Denver, Colorado 80217-5760. 

handbook for specific guidance with 
respect to geothermal resources 
reporting requirements. If additional 
information is required, the payor 
should contact the MMS Lessee Contact 

(a) Specific guidance on how to 

[b) Royalty payors should refer to this 

Branch at  the above address. The 
appropriate telephone numbers arc 
listed in the handbook. 

PART 212-RECORDS AND FILES 
MAINTENANCE 

revised to read a s  follows: 

ef seq.; 25 U.S.C. 3% el seq.: 25 U.S.C. 2101 
et seq.; 30 U.S.C. 181 el seq.; 30 U.S.C. 351 el 
seq.; 30 U.S.C. 1001 el seq.: 30 U.S.C. 1701 et 
sep.; 31 U.S.C. 9701: 43 U.S.C. 1301 el seq.; 43 
U.S.C. 1331 el seq.: and 43 U.S.C. l 8 O l  el seq. 

amended by removing the authority 
citation and by revising the title of the 
subpart to read a s  follows: 

Subpart B-Oll, Gas, and OCS Sulfur- 
General 

3. Subpart H. previously reserved, is 
amended by adding 9 212.350 and 
212.351 to read a s  follows: 
Subpart H--Oeothermal Reraurcea 

SeC. 
212.350 Definitions. 
212.351 Required recordkeeping and reports. 

Subpart H-Geothennal Resources 

9 212.350 Definitlona 

Terms used in this subpart shall have 
the same meaning a s  in 30 CFR 208.351. 

8 212.351 Required recordkeeping and 
reporta 

(a] Records. Each lessee, operator, 
revenue payor, or other person shall 
make and retain accurate and complete 
records necessary to demonstrate that 
payments of royalties, rentals. and other 
amounts due under Federal geothermal 
leases are in compliance with laws, 
lease terms, regulations, and  orders. 
Records covered by this section include 
those specified by lease terms. notices, 
and orders. and those ideniified in 
paragraph (c) of this section. Records 
also include computer programs, 
automated files, and supporting systems 
documentation used to produce 
automated reports or magnetic tapes 
submitted to MMS for use in its AFS, or 
in its Production Accounting and 
Auditing System. 

(b) Period for keeping records. All 
records pertaining to Federal geothermal 
leases shall be maintained by a lessee, 
operator, revenue payor, or other person 
for 6 years after the records are 
generated unless the recordholder is 
notified, in writing, before the expiration 
of that 6-year period that records must 
be maintained for a longer period for 
purposes of audit or investigation. When 
an audit or investigation is underway, 

1. The authority citation for part 212 i s  

Authority: 5 U.S.C. 3Ul el seq.: 25 U.S.C. 398 

2. Subpart M i l  and Gas. General, is 
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